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Foreword 


I  have  sometimes  felt  that  no  problem  our  Nation  has  faced  in  the  area 
of  social  insurance  has  offered  greater  resistance  to  solution  than  that  of 
effectively  coordinating  the  activities  of  those  agencies  and  professional 
people  concerned  with  the  disabled  worker,  in  the  interest  of  making  avail- 
able to  him  the  rehabilitation  services  necessary  for  his  optimal  readjustment 
in  the  community.  This  problem  has  always  been  very  much  in  the  con- 
sciousness of  those  of  us  who  serve  in  the  public  program  of  vocational 
rehabilitation,  for  it  was  clear  even  from  the  language  of  our  founding 
legislation  in  1920  that  a  close  operating  relationship  between  the  State 
workmen's  compensation  and  vocational  rehabilitation  agencies  was  contem- 
plated by -the  Congress.  Despite  slow  progress  over  the  years  in  the  direction 
of  this  ideal,  it  seems  to  me  that  the  dedicated  efforts  of  numerous  organiza- 
tions and  individuals  are  at  last  coming  to  fruition,  and  that  especially 
significant  gains  have  been  made  during  the  past  decade  in  identifying  and 
removing  the  deterrents  to  rehabilitation  which  exist  within  the  workmen's 
compensation  complex. 

In  its  role  as  cosponsor  of  relevant  research  projects  and  training  con- 
ferences such  as  the  one  at  the  University  of  Michigan  reported  here,  the 
Vocational  Rehabilitation  Administration  has  been  complementing  the 
efforts  of  many  other  groups  similarly  motivated  to  develop  practical  guide- 
lines for  improving  the  provision  of  rehabilitation  services  to  those  disabled 
by  occupational  injury  or  disease.  All  of  us  will  realize,  I  am  sure,  that  how- 
ever beneficial,  theoretically,  the  recommendations  coming  out  of  the  Ann 
Arbor  seminars  would  be  to  the  attainment  of  our  common  goals,  they  will 
be  of  purely  academic  value  unless  accepted  and  implemented  by  the  States. 
The  time  would  seem  ripe  indeed  for  such  bold  experimentation  as  is  needed 
in  the  States  to  remove  those  factors  which  tend  to  inhibit  the  rehabilitation 
of  workmen's  compensation  claimants,  for  without  such  action  across  the 
land  the  new  promise  of  this  Institute  will  remain  unfulfilled. 

I  should  like  to  express  my  appreciation  to  the  many  specialists  from 
medicine,  law,  rehabilitation,  insurance,  organized  labor,  government  and 
from  the  field  of  workmen's  compensation  itself  for  their  investment  in 
time  and  concentrated  study  which  went  into  the  making  of  a  signally 
productive  meeting.  To  Mr.  Terence  E.  Carroll,  Director  of  National 
Institutes  on  Rehabilitation  and  Health  Services,  a  sincere  "well  done"  for 
the  resourcefulness  and  organizational  skill  he  so  ably  demonstrated   in 
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planning  and  conducting  an  Institute  which  v/e  truly  hope  will  go  far 
toward  fostering  the  rehabilitation  emphasis  envisioned  by  the  progenitors 
of  the  workmen's  compensation  system  in  this  country  a  half-century  ago. 

Mary  E.  Swttzer 

Commissioner  of  Vocational  Rehabilitation 


Introduction 


In  June  1962  at  the  University  of  Michigan,  people  with  varying  back- 
grounds, points  of  view  and  interests  came  together  for  several  days  of  in- 
tensive discussion  about  the  problem  of  how  best  to  provide  rehabilitation 
to  workers  disabled  by  industnal_accid_ejits  and  disease, 

The  conference  was  conducted  by  the  National  Institutes  on  Rehabilita- 
tion and  Health  Services  in  cooperation  with  the  University  of  Michigan, 
with  a  grant  from  the  Vocational  Rehabilitation  Administration  of  the 
U.S.  Department  of  Health,  Education,  and  Welfare.  Joining  in  the 
sponsorship  of  the  conference  were  the  Group  Health  Association  of  Amer- 
ica, which  encompasses  the  principal  consumer-sponsored  health  plans  of 
the  United  States;  the  International  Association  of  Industrial  Accident 
Boards  and  Commissions,  which  is  the  professional  organization  of  the  men 
and  women  who  administer  state,  territorial  and  provincial  workmen's 
compensation  laws  in  the  United  States  and  Canada;  and  the  National 
Rehabilitation  Association,  an  organization  begun  in  1925  with  the  twofold 
purpose  of  promoting  the  rehabilitation  of  handicapped  persons  and  the 
professional  advancement  of  rehabilitation  workers. 

This  was  an  action  conference  as  well  as  a  study  conference.  No  papers 
were  read  and  few  speeches  were  made.  The  method  of  organization  and 
procedure  was  simplicity  itself.  After  welcoming  remarks  from  represent- 
atives of  the  State  government  and  from  the  University,  the  conference 
divided  into  six  seminar  groups.  Each  seminar  had  a  chairman,  a  recorder 
and  about  a  dozen  persons  from  the  various  interest  groups  concerned 
with  rehabilitation  and  workmen's  compensation.  Some  idea  of  the  rep- 
resentative nature  of  the  conference  can  be  had  from  the  fact  that  of  the 
six  chairmen,  one  was  from  an  employers'  organization,  one  was  a  physi- 
cian, one  was  an  employee  of  a  large  insurance  carrier,  one  from  a  State 
vocational  rehabilitation  agency,  one  from  the  Federal  Government  and 
the  last  from  the  academic  community.  The  six  recorders  were  drawn  from 
some  of  these  groups,  and  in  addition,  from  organized  labor. 

Participants  in  the  Institute  were  all  acknowledged  experts  in  the  fields 
of  rehabilitation  and  workmen's  compensation.  It  should  be  specifically 
noted  that  they  were  invited  because  of  their  knowledge  of  the  subject; 
no  person  was  asked  to  participate  as  an  official  representative  of  any 
agency,  organization,  company  or  industry.  The  points  of  view  expressed 
and  recommendations  made  were  solely  those  of  the  individual  participants. 

Before  the  conference  began  each  participant  was  sent  a  set  of  study 
papers,  most  of  which  were  prepared  specifically  for  the  Institute.    Although 
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these  papers  have  not  been  reproduced  in  full,  generous  use  has  been  made 
of  them  in  the  writing  of  this  report. 

The  members  of  the  seminars  worked  hard,  meeting  mornings  and  after- 
noons in  the  congenial  atmosphere  of  the  University  which  was  conducive 
to  a  full  and  frank  discussion  of  the  problems.  The  whole  group  came 
together  again  only  for  a  plenary  session  on  the  last  morning  where  the 
recommendations  of  each  of  the  seminars  were  reported  to  the  whole  group 
for  their  comment  and  discussion. 

Broadly  speaking,  the  purpose  of  the  Institute  was  to  develop  a  platform 
incorporating  practical  recommendations  which  all  of  those  concerned 
with  the  needs  of  disabled  workers  could  support.  Each  of  the  recom- 
mendations of  the  seminars  was  made  only  after  general  concurrence  of 
the  participants  who  were  representative  of  all  those  concerned  with  the 
problem.  In  addition,  each  of  the  seminars  suggested  guidelines  for  action 
leading  to  the  implementation  of  the  platform. 

As  the  initial  step  in  the  organization  of  the  Institute  the  Trustees  of 
the  National  Institutes  on  Rehabilitation  and  Health  Services  established 
a  National  Advisory  Committee  on  Rehabilitation  and  Workmen's  Com- 
pensation to  provide  expert  counsel  and  guidance  in  structuring  the  orga- 
nization and  discussions  of  the  Institute.  Many  of  the  members  of  the 
Advisory  Committee  also  served  as  Resource  Specialists,  Discussion  Leaders 
or  Recorders.    Persons  serving  in  these  capacities  are  listed  in  the  appendix. 

Prior  to  the  Institute,  four  agenda-building  meetings  were  held  at  which 
problem  areas  were  identified  and  possible  solutions  proposed.  Much  of 
the  credit  for  the  Institute's  concentration  on  meaningful  problems  and 
solutions  should  be  given  to  the  individuals  who  participated  in  those 
meetings  and  to  the  members  of  the  Advisory  Committee. 

The  stafT  of  the  University  of  Michigan  Conference  Department,  under 
the  direction  of  Clyde  V.  House,  worked  hard  for  many  hours  to  insure 
the  successful  functioning  of  the  Institute  and  the  availability  of  interim 
discussion  reports  to  the  participants. 

This  report  is  organized  on  the  same  pattern  as  were  the  discussion  groups 
or  seminars  at  the  Institute.  The  problems  discussed  in  each  seminar  are 
presented  in  a  separate  chapter  at  the  end  of  which  appear  the  recom- 
mendations of  the  group.  A  detailed  appendix  is  included  in  the  full  report, 
which  documents  the  widespread  support  from  many  diverse  groups  for 
the  general  approach  taken  and  the  recommendations  made  by  the  Institute 
participants. 

The  first  chapter  contains  a  summary  of  the  entire  report  together  with 
the  primary  recommendations  of  each  seminar.  This  summary,  together 
with  the  introductory  material,  has  been  printed  separately  from  the  full 
report  in  order  to  ensure  that  the  basic  conclusions  of  the  Institute  will  be 
given  wide  national  distribution  to  the  thousands  of  individuals  with  a  deep 
and  continuing  concern  for  the  welfare  of  the  disabled  worker. 
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Chapter  II  discusses  the  historical  development  of  workmen's  compen- 
sation legislation  in  the  United  States,  presents  an  overview  of  its  operation 
and  the  scope  of  the  problems  it  was  designed  to  meet,  and  serves  to  intro- 
duce some  of  the  thorny  problems  with  which  it  must  contend. 

The  general  problems  involved  in  the  administration  of  workmen's 
compensation  are  dealt  with  in  the  third  chapter.  Here  the  patterns  of 
development  of  the  administration  of  workmen's  compensation  are  ex- 
amined, and  attention  is  paid  to  the  present  state  of  administration  in  the 
several  jurisdictions.  The  recommendations  of  this  seminar  are  concerned 
with  ways  and  means  of  strengthening  the  administrative  structures  of  the 
compensation  agencies  so  that  an  effective  job  of  rehabilitation  can  be  done. 

The  fourth  chapter  deals  with  the  discussions  of  the  seminar  which  was 
assigned  the  topic:  Litigation  as  a  Barrier  to  Rehabilitation.  This  group 
was  concerned  with  the  litigious  and  contentious  nature  of  so  much  of 
workmen's  compensation.  It  recognized  that  no  set  of  recommendations 
which  would  have  any  realistic  chance  of  being  adopted  could  constitute  a 
panacea  for  changing  overnight  the  nature  of  workmen's  compensation. 
However,  the  seminar  made  several  recommendations  designed  to  minimize 
controversy  and  persuade  the  compensation  agencies  and  other  interested 
groups  to  facilitate  the  rehabilitation  process. 

Chapter  V  is  concerned  with  the  problem  of  structuring  income  benefits 
to  provide  incentives  for  rehabilitation.  Here  the  various  theories  of  rating 
disability  are  examined.  The  group  considered  several  proposals  for  chang- 
ing present  methods  for  rating  disability  and  assessing  the  number  of  weeks 
of  compensation  due  in  cases  of  permanent  partial  disability.  Its  recom- 
mendations are  designed  to  provide  the  maximum  incentive  for  employees 
to  accept,  and  employers  to  offer,  rehabilitation  where  indicated. 

The  sixth  chapter  deals  with  statutory  limitations  which  may  inhibit  or 
be  a  barrier  to  rehabilitation.  The  task  of  this  group  was  to  examine  the 
provisions  of  the  various  laws  and  to  recommend  changes  where  it  was 
found  that  these  interfere  with  rehabilitation.  Matters  discussed  here 
include  the  provisions  relative  to  rehabilitation  contained  in  these  laws,  the 
difficult  problem  of  subsequent  injury  funds,  and,  of  course,  those  statutes 
which  limit  the  amount  or  duration  of  medical  care. 

Chapter  VII  deals  with  the  supervision  of  medical  care  and  rehabilitation 
services.  This  seminar  defined  its  task  to  be  the  drawing  up  of  recommenda- 
tions concerning  the  supervision  of  medical  anC  rehabilitation  services  that 
would  be  applicable  and  feasible  within  the  existing  framework  of  the  work- 
men's compensation  system.  Its  recommendations  range  over  the  whole 
area,  from  the  first  reporting  of  an  injury,  through  various  types  of  review 
to  the  final  medical  audits  and  statistical  review. 

The  final  chapter  deals  with  the  work  of  the  seminar  which  was  assigned 
the  topic  of  rehabilitation  facilities  and  personnel.  Here  attention  was  paid 
to  the  various  methods  of  encouraging  increases  in  the  quality  and  quantity 
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of  rehabilitation  facilities  and  in  the  training  of  personnel.  This  is  one  area 
in  which  there  is  widespread  agreement  on  what  needs  to  be  done,  and 
the  seminar  spent  much  of  its  energies  in  discussing  ways  and  means  of 
accomplishing  these  objectives. 

In  the  concluding  plenary  session,  the  participants  strongly  emphasized 
the  desirability  of  intensive,  continuing  efforts  on  the  part  of  both  orga- 
nizations and  individuals  to  implement  the  recommendations  of  the  Insti- 
tute in  order  to  realize  the  objective  of  providing  needed  services  to  those 
who  have  become  disabled  as  a  result  of  their  participation  in  the  economic 
life  of  our  Nation. 

It  is  with  a  deep  sense  of  gratitude  that  I  acknowledge  the  contributions 
of  each  of  the  participants,  the  Officers  and  Trustees  of  the  National  Insti- 
tutes, the  members  of  the  Advisory  Committee,  and  those  who  prepared 
resource  materials  for  the  Institute.  Special  thanks  are  due  the  Vocational 
Rehabilitation  Administration,  whose  support  made  the  Institute  possible, 
and  to  Professor  Monroe  Berkowitz  of  Rutgers  University,  who  had  the 
difficult  task  of  organizing  and  editing  this  report. 

Terence  E.  Carroll,  Director 

National  Institutes  on  Rehabilitation  and  Health  Services. 


Chapter  I 

Summary  of  Report  and  Recommendations 


Workmen's  compensation  legislation  began  in  1911  with  the  promise  that 
attention  would  be  paid  not  only  to  the  payment  of  cash  benefits  to  the 
injured  worker  but  also  to  his  rehabilitation  and  eventual  return  to  employ- 
ment. If  the  legislation  had  developed  along  the  lines  of  its  original  promise 
there  probably  would  have  been  little  need  in  1962  for  an  Institute  concerned 
with  the  problems  of  rehabilitating  the  disabled  worker.  Many  things 
combine  to  focus  the  attention  of  the  program  primarily  on  providing  cash 
benefits.  The  heritage  of  the  common  law  of  tort  liability,  the  necessity  of 
distinguishing  between  injuries  which  arose  "out  of  and  in  the  course  of 
employment"  and  those  which  arose  from  other  causes,  the  inherent  difficul- 
ties of  determining  the  nature  and  extent  of  disability,  and  the  methods  of 
insuring  financial  liability  have  all  produced  an  atmosphere  in  which  the 
rehabilitation  of  the  injured  worker  is  sometimes  lost  sight  of. 

There  are  encouraging  signs,  however,  that  this  important  social  insurance 
program,  covering  approximately  44  million  workers,  or  four-fifths  of  the 
civilian  wage  and  salaried  workers  in  the  United  States,  and  paying  annually 
more  than  $1  billion  in  benefits,  is  becoming  more  and  more  concerned  with 
rehabilitation.  In  its  simplest  terms,  rehabilitation  involves  doing  anything 
necessary  to  get  the  injured  worker  back  on  the  job.  A  more  formal  defini- 
tion of  rehabilitation  would  include  the  entire  process  of  restoring  the  handi- 
capped individual  to  the  fullest  physical,  mental,  vocational  and  economic 
usefulness  of  which  he  is  capable.  It  includes  not  only  definitive  medical 
care,  physical  and  occupational  therapy,  but  also  counseling  services  and 
re-training  where  indicated.  Increasingly  workmen's  compensation  agen- 
cies, insurance  carriers  and  other  interest  groups  are  finding  that  it  makes 
good  economic  sense  to  provide  the  best  possible  services  to  the  worker  so 
that  he  can  get  back  on  the  job  or  be  returned  to  an  independent  living 
status.  The  obstacles  which  still  exist  are  formidable,  however,  and  each  of 
the  seminars  at  the  Institute  was  concerned  with  a  particular  phase  of  the 
problem. 

Administration  of  Workmen's  Compensation 

Students  of  workmen's  compensation  are  in  agreement  that  administrators 
of  these  programs  have  positive  duties,  not  only  to  adjudicate  contested 
claims,  or  administratively  recognize  resolved  claims,  but  also  to  ascertain 
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that  rights  and  obligations  are  actually  met.  This  involves  disseminating 
information  about  the  law,  enforcing  coverage  and  insurance  requirements, 
supervising  claim  settlements,  hearing  claims,  supervising  medical  and 
rehabilitation  provisions,  promoting  safety,  and  collecting  and  analyzing 
data  on  accident  claims,  settlements  and  benefit  payments.  However,  most 
workmen's  compensation  administrators  operate  in  a  world  which  is  quite 
diflferent  from  that  envisaged  for  them  by  the  students  of  the  problem.  In 
the  realm  of  the  uncontested  cases,  for  the  most  part,  compensation  admin- 
istrators have  abandoned  their  administrative  responsibilities.  In  the  area 
of  the  contested  claims,  they  are  cast  in  a  role  of  adjudicators  and  triers  of 
facts,  making  legal  determinations  as  to  the  extent  of,  and  responsibility  for 
disability.  Neither  their  relative  aloofness  in  the  uncontested  cases,  nor 
their  role  as  adjudicators  in  the  contested  cases,  allows  them  much  leeway 
in  assuming  the  responsibility  for  seeing  to  it  that  the  worker  receives  prompt 
and  adequate  medical  care  and  an  effective  rehabilitation  program. 

Given  the  way  the  laws  are  written  and  the  method  by  which  the  system 
has  evolved,  workmen's  compensation  administrators  must  discharge  the 
tasks  given  them.  It  will  not  be  easy  to  transform  the  agencies  from  forensic 
ones  to  agencies  actively  concerned  with  supervising  and  administrating 
the  workmen's  compensation  process  from  early  reporting  to  final  re- 
habilitation. 

The  seminar  concerned  with  the  administration  of  workmen's  compensa- 
tion recognized,  however,  that  if  these  agencies  are  to  discharge  their  tasks, 
they  must  have  statistics  available  to  them  dealing  with  work  loads  of 
personnel,  the  speed  with  which  cases  are  processed,  and  the  difficulties 
which  cause  delay.  In  short,  they  must  have  all  of  the  facts  concerning  the 
efficiency  of  administration.  It  is  also  necessary  for  administrators  to  know 
about  the  incidence  and  causes  of  work  accidents  and,  in  general,  how  the 
law  affects  injured  workers.  Administrators  should  receive  reports  de- 
signed for  rehabilitation  case-finding  purposes,  and  follow-up  reports  to  in- 
form them  as  to  actions  which  have  been  taken  to  return  the  worker  to 
employment.  The  administrators  also  have  the  obligation  to  inform  workers 
of  their  rights.  To  accomplish  this,  methods  and  procedures  must  be 
instituted. 

Any  discussion  of  administrative  problems  must  include  the  whole  field 
of  agency  personnel.  In  some  jurisdictions,  the  personnel  available  to 
the  workmen's  compensation  agency  are  underpaid  and  suffer  the  dis- 
advantages associated  with  insecure  tenure.  To  improve  these  conditions 
requires  more  adequate  financing.  At  present,  approximately  one-third 
of  the  administrative  costs  of  the  agencies  are  financed  by  legislative  appro- 
priation, and  the  remainder  through  assessment  on  carriers.  The  Institute 
did  not  make  a  choice  between  these  methods  of  financing  administration, 
but  did  recommend  that  sufficient  funds  be  made  available  to  the  agency 


SUMMARY    RECOMMENDATIONS    OF   THE    INSTITUTE  S 

and  to  its  rehabilitation  unit  to  provide  adequate  and  continuing  service. 
The  principal  recommendations  made  by  the  seminar  on  the  Adminis- 
tration of  Workmen's  Compensation  and  adopted  by  the  Institute  were  as 
follows : 

1.  Workmen's  compensation  agencies  should  assume  the  positive  obliga- 
tion of  administering  all  phases  of  the  workmen's  compensation  pro- 
gram. This  should  include  the  disseminating  of  information  about 
the  program,  supervising  claims  settlements,  hearing  contested  claims 
and  supervising  medical  and  rehabilitation  services. 

2.  Workmen's  compensation  agencies  should  fully  inform  the  injured 
worker  of  his  rights  under  the  law,  including  his  rights  to  rehabilita- 
tion services. 

3.  Workmen's  compensation  agencies  should  establish  an  effective  pro- 
cedure for  reporting  work  injuries  and  occupational  disease.  This 
should  include  prompt  and  adequate  reporting  by  employers,  carriers 
and  physicians  with  follow-up  reports  at  short  intervals. 

4.  Workmen's  compensation  agencies  should  require  and  compile  ade- 
quate records  and  statistics  which  should  include  data  on  medical 
care  and  other  service  benefits.  These  data  should  be  published 
periodically.  The  development  and  presentation  of  these  statistics 
should  follow  standardized  patterns  so  that  data  will  be  combined 
into  national  totals. 

5.  Workmen's  compensation  agencies  should  establish  rehabilitation  units 
consisting  of  medical  and  other  qualified  rehabilitation  personnel. 
These  units  should  be  charged  with  the  responsibility  of  screening 
medical  reports  and  acting  as  liaison  with  all  agencies  and  resources 
concerned  with  rehabilitation  so  as  to  ensure  appropriate  and  expediti- 
ous referral  when  indicated. 

6.  Seminars  and  other  public  information  methods  should  be  utilized  in 
order  to  inform  physicians,  lawyers,  management,  unions,  carriers,  etc., 
more  fully  of  rehabilitation  services  available.  Steps  should  be  taken 
to  encourage  them  to  work  more  closely  with  appropriate  rehabilita- 
tion agencies  and  with  each  other  in  promoting  rehabilitation  for 
claimants. 

7.  Continuing  efforts  should  be  made  to  achieve  professional  status  for 
workmen's  compensation  administrators.  Professional  personnel  should 
be  hired  only  on  the  basis  of  their  technical  and  professional  qualifica- 
tions. They  should  enjoy  tenure  of  service  and  not  be  subject  to 
arbitrary  dismissal  for  reasons  unconnected  wdth  the  performance  of 
their  duties. 

8.  Sufficient  funds  should  be  provided  to  enable  workmen's  compen- 
sation agencies  to  supervise  medical  and  rehabilitation  programs 
adequately. 


4  REHABILITATING    THE    DISABLED    WORKER 

Litigation  as  a  Barrier  to  Rehabilitation 

Workmen's  compensation  laws  were  originally  designed  to  avoid  the  in- 
equities and  the  litigiousness  which  were  prevalent  under  the  displaced 
system  of  common  law  and  employer's  liability.  But  the  assumption  that 
the  previous  patterns  of  litigation  and  adversary  proceedings  could  be 
eliminated  has  met  with  setbacks  alrnost  from  the  beginning  of  the  pro- 
gram. Issues  which  give  rise  to  litigation  and  which  require  administrative 
or  judicial  decision  in  workmen's  compensation  can  be  grouped  into  two 
broad  categories.  The  first  of  these  would  be  those  controversial  issues 
normally  raised  by  the  insurance  carrier  which  relate  to  whether  or  not 
the  accident  arose  out  of  and  in  the  course  of  employment,  and  the  cause 
of  and  relationship  between  the  alleged  accident  and  the  existing  disability. 
These  are  only  a  minority  of  cases,  but  they  create  in  the  minds  of  many 
workmen  an  image  of  the  workmen's  compensation  system  which  empha- 
sizes adversary  proceedings  and  degree  of  monetary  recovery.  The  second 
broad  category  relates  to  the  whole  question  of  the  nature  and  extent  of  the 
disability,  ranging  from  such  questions  as  to  whether  any  disability  exists  at 
all,  to  rather  fine  distinctions  between  total  and  partial  disability,  and 
finally  to  often  complicated  schedules  of  permanent  partial  disability  ratings 
which  may  be  based  upon  anatomical  loss  or  percentage  of  loss  of  bodily 
function. 

The  litigious  atmosphere  which  many  see  dominating  the  workmen's  com- 
pensation system  can  be  ascribed,  in  part,  to  the  lack  of  supervision  and 
protection  offered  by  the  administrative  agencies.  When  the  agencies  them- 
selves do  not  assume  the  supervisory  role,  workers  turn  to  lawyers  and  legal 
contests  to  ensure  that  they  will  receive  what  is  due  them  under  the  statute. 
Although  claimants'  attorneys  have  served  a  useful  function  in  workmen's 
compensation,  excessive  litigation  may  inhibit  the  rehabilitation  process 
in  several  ways.  Primarily,  if  payment  for  services  is  uncertain  and  liability 
has  been  contested,  services  of  a  non-emergency  nature  will  be  delayed  until 
the  question  of  liability  has  been  resolved.  Rehabilitation  experts  empha- 
size that  the  process  of  rehabilitation  is  most  successful  when  it  starts  early 
in  the  course  of  disability.  The  second  deterrent  which  litigation  poses  for 
rehabilitation  is  that  the  context  of  medical  care  becomes  forensic  rather 
than  clinical.  There  is  a  tendency  for  diagnosis,  therapy,  and  prognosis  to  be 
formulated  with  the  future  hearing  in  mind  rather  than  the  return  of  the 
claimant  to  productive  employment.  A  third  deterrent  is  that  litigation 
tends  to  encourage  the  claimant  to  demonstrate  the  maximum  amount  of 
dependency  in  order  to  obtain  the  largest  possible  award.  Fourthly,  the 
litigious  atmosphere  creates  attitudes  on  the  part  of  both  claimant  and 
employer  which  militate  against  reemployment. 

The  Institute  considered  several  suggested  solutions  to  the  problem  of 
providing  rehabilitation  promptly  wherever  there  is  a  delay  because  of  con- 
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troversy  over  liability  or  extent  of  disability.  It  recommended  one  method 
which  it  felt  would  not  interfere  with  the  eventual  rights  of  either  party, 
but  would,  at  the  same  time,  assure  that  where  services  were  needed  they 
would  be  provided  promptly. 

The  seminar  also  examined  the  problem  of  the  lump  sum  settlement  and 
its  effect  on  rehabilitation.  Although  these  lump  sum,  or  compromise 
and  release  settlements,  have  a  useful  role  to  play  in  workmen's  compensa- 
tion, they  may  also  give  rise  to  several  deterrents  to  rehabilitation.  The 
release  of  liability  may  also  release  the  right  of  the  worker  to  future  medical 
care  and  leave  him  without  protection  if  the  injury  produces  later  mani- 
festations. In  certain  cases,  the  worker  may  become  so  preoccupied  with 
the  forthcoming  lump  sum  settlement  that  he  may  ignore  his  need  for 
rehabilitation  services.  It  is  clear  that  the  supervision  of  any  lump  sum 
settlement  by  the  workmen's  compensation  agency  is  indicated.  Each  of 
these  settlements  must  be  reviewed  by  a  person  acquainted  with  the  rehabili- 
tation process  in  order  to  see  to  it  that  funds  are  utilized  wisely. 

The  seminar  also  was  concerned  with  the  problem  of  the  role  of  the 
attorney  and  attorneys'  fees.  The  Institute  agreed  that  the  method  of  com- 
puting legal  fees  had  no  simple  eflPect  on  rehabilitation.  There  was  unani- 
mous agreement,  however,  that  the  primary  obligation  of  the  attorney 
should  be  to  make  sure  that  the  worker  receives  adequate  medical  care 
and  an  eflfective  program  of  rehabilitation. 

The  seminar  on  Litigation  as  a  Barrier  to  Rehabilitation  made  the  follow- 
ing recommendations : 

1.  In  all  cases,  regardless  of  controversy  over  either  liability  or  extent 
of  disability : 

a.  Rehabilitation  should  commence  immediately  without  reference 
to  the  eventual  fixing  of  liability,  so  long  as  a  "color  of  right" 
appears. 

b.  A  fund  should  be  established,  supported  by  a  governmental 
appropriation,  which  would  provide  for  initial  payment  for 
medical  and  rehabilitation  services  in  cases  where  there  is  con- 
troversy. 

c.  The  employer  or  carrier,  if  eventually  held  liable,  should  reim- 
burse the  fund  for  expenditures  made  on  behalf  of  the  worker. 

2.  Legal  fees  should  be  computed  so  that  they  have  the  best  possible 
effect  on  the  provision  of  medical  and  rehabilitation  services. 

3.  No  disability  should  be  rated  until  after  the  workmen's  compensation 
agency  finds  that  the  worker  has  achieved  maximum  rehabilitation. 

4.  No  lump-sum  settlement  should  be  allowed,  and  no  individual  should 
be  allowed  to  compromise  his  rights  to  full  medical  care  under  a  com- 
promise and  release  settlement,  unless  the  workmen's  compensation 
agency  approves  such  a  settlement  on  the  advice  of  the  state  vocational 
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rehabilitation  agency  or  the  rehabilitation  unit  within  the  workmen's 
compensation  agency.  The  reasons  for  allowing  such  a  settlement 
should  be  specified  by  its  terms. 

5.  The  National  Association  of  Claimants  Counsel  of  America,  American 
Bar  Association  and  workmen's  compensation  sections  of  bar  associa- 
tions should  be  encouraged  to  devote  a  portion  of  their  meetings  and 
publications  to  rehabilitation  topics. 

6.  A  booklet  on  the  subject  of  the  lawyer's  role  in  workmen's  compensa- 
tion should  be  prepared.  This  booklet  should  be  distributed  under 
the  auspices  of  appropriate  organizations  of  lawyers. 

Structuring  Cash  Benefits  To  Provide  Incentives  for 
Rehabilitation. 

This  seminar  examined  the  three  major  schools  of  thought  that  have 
emerged  in  regard  to  the  criteria  of  the  worker's  loss,  the  measurement  of  the 
loss  and  the  compensation  for  it.  These  are  known  as  the  whole-man 
theory,  loss  of  earning  capacity  theory,  and  actual  wage-loss  theory.  The 
seminar  agreed  that  whatever  the  criteria  used  in  a  jurisdiction,  the  real 
problems  in  structuring  cash  benefits  to  provide  incentives  for  rehabilita- 
tion lie  in  the  area  of  permanent  partial  disability  awards.  The  seminar 
did  not  feel  that  these  should  be  eliminated  but  rather  that  an  attempt 
should  be  made  to  minimize  whatever  obstacles  to  rehabilitation  are  inherent 
in  the  practice  of  making  these  awards. 

Several  proposals  were  considered,  including  one  advanced  by  Dr.  Earl 
Cheit  of  the  University  of  California,  which  would  simplify  the  method 
of  rating  and  which  would  provide  a  reemployment  assurance  to  encourage 
the  employer  to  rehire  the  disabled  worker. 

Dr.  Cheit  proposed  that  the  rating  of  disability  be  simplified  by  es- 
tablishing 8  or  10  classifications  of  disability,  based  exclusively  on  physical 
incapacity,  and  a  reemployment  assurance  which  would  provide  that  any 
employer  who  does  not  rehire  a  permanently  disabled  worker  becomes 
liable  for  a  sum  equal  to  the  employee's  cash  benefit. 

Another  proposal  was  advanced  by  James  J.  Reid,  a  former  president 
of  the  International  Association  of  Industrial  Accident  Boards  and  Com- 
missions and  a  member  of  the  South  Carolina  Industrial  Commission.  In 
essence,  Reid  proposed  a  system  of  temporary  benefits  which  would  ade- 
quately sustain  the  employee  during  the  period  of  healing  and  until  maxi- 
mum medical  rehabilitation  has  been  achieved.  He  advocated  a  delay 
in  the  rating  of  a  permanent  physical  impairment  with  safeguards  for  the 
employee  who  has  not  returned  to  work  in  the  interim.  Initial  rating  would 
be  done  on  the  basis  of  physical  incapacity  and  would  involve  an  extension 
of  the  schedule  to  the  whole  man.  A  worker  may  be  entitled  to  further  com- 
pensation after  the  period  of  presumed  loss  of  wage  earning  capacity,  but 
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he  could  receive  this  only  if  he  could  show  there  was  continuing  loss  of 
wage  earning  capacity,  either  partial  or  total.  In  essence,  this  proposal 
combines  both  the  whole-man  theory  and  the  wage-loss  theory. 

Elmer  H.  Kennedy,  also  a  former  president  of  the  lAIABC,  proposed 
combining  several  theories  of  disability  rating  under  which  persons  with 
minor  disabilities  would  receive  a  cash  indemnity  payment  based  upon 
an  anatomical  rating.  But  in  major  permanent  disability  cases,  in  addition 
to  this  cash  indemnity,  there  would  be  added  a  life-time  permanent  partial 
disability  pension  to  cover  possible  wage  loss.  If  management  reemployed 
the  injured  worker  at  a  high  enough  wage  the  employer  would  not  be 
liable  for  these  additional  payments. 

The  seminar  also  considered  a  paper  by  W.  Scott  Allan,  prominent  in- 
surance executive,  in  which  he  emphasized  the  savings  in  cash  indemnity 
awards  that  could  be  made  if  there  were  prompt  recognition  of  the  values 
of  early  rehabilitation. 

After  consideration  of  each  of  these  proposals  the  seminar  on  Structur- 
ing Cash  Benefits  to  Provide  Incentives  for  Rehabilitation  made  the  follow- 
ing recommendations: 

1 .  Temporary  total  income  benefits  should  be  provided  under  statute  dur- 
ing the  entire  period  of  rehabilitation.  In  addition,  special  living 
expenses  and  all  other  costs  incidental  to  the  disabled  worker's  re- 
habilitation should  be  provided. 

2.  Permanent  disability  benefits  (scheduled  type)  should  be  provided  for 
an  anatomical  loss  or  loss  of  use  at  the  time  when  optimum  recovery 
has  been  achieved. 

3.  If  there  is  continuing  wage  loss,  income  benefits  should  be  provided 
in  seriously  disabled  cases  for  the  total  period  of  disability. 

4.  Consideration  should  be  given  to  all  programs  which  provide  in- 
ducements for  the  employer  to  encourage  the  rehabilitation  and  re- 
employment of  injured  workers. 

Statutory  Limitations 

In  a  sense,  all  barriers  to  rehabilitation  under  workmen's  compensation 
flow  from  statutory  limitations.  The  prime  concerns  of  this  seminar  were, 
however,  the  statutory  limitations  which  flow  from  medical  care  provisions, 
the  time  limitations  on  the  filing  of  claims  for  compensation,  and  the  prob- 
lems which  arise  from  the  operation  of  subsequent  injury  funds. 

The  seminar  reviewed  the  available  data  on  the  medical  benefit  limita- 
tions which  now  prevail  in  the  several  jurisdictions.  Even  in  States  where 
the  statute  implies  no  arbitrary  limits,  several  factors  tend  to  make  the 
goal  of  full  medical  benefits  elusive.  These  have,  as  their  basis,  not 
legislation  but  its  administration.  Administrative  practices  and  the  prac- 
tices of  insurance  carriers  and  claimants'  attorneys  have  a  significant  in- 
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fluence  on  both  the  quality  and  the  availability  of  medical  care.  This  effect, 
while  difficult  to  measure,  becomes  obvious  when  the  experience  of  individual 
jurisdictions  is  examined. 

In  light  of  the  overwhelming  evidence  presented  to  the  seminar  that  many 
jurisdictions  do  not  yet  provide  for  unlimited  medical  benefits,  and  because 
of  the  importance  of  full  and  adequate  medical  services,  including  physical 
restoration  and  rehabilitation,  the  Institute  had  no  difficulty  in  agreeing 
on  a  recommendation  that  full  medical  benefits  should  be  provided  under 
all  workmen's  compensation  laws. 

Most  workmen's  compensation  jurisdictions  provide  a  definite  time  limit 
within  which  claims  for  compensation  benefits  must  be  filed,  or  within 
which  a  claim  can  be  reopened  after  the  last  payment  of  compensation. 
These  time  limitations  for  filing  are  peculiarly  important  in  the  field  of 
occupational  disease  because  of  the  slowly  developing  nature  of  some  of 
these  diseases,  particularly  radiation  diseases.  The  Institute  endorsed  the 
principle  that  time  limitations  in  filing  of  claims  should  not  begin  to  run 
until  the  employee  has  knowledge  of  the  disability  and  its  relation  to  his 
job,  and  until  after  disablemxcnt. 

A  subsequent  injury  fund  law  is  designed  to  encourage  the  employment 
of  handicapped  workers,  or  at  least  to  remove  the  obstacles  which  the 
workmen's  compensation  laws  themselves  pose  to  the  employment  of 
the  handicapped.  Subsequent  injury  fund  laws  vary  greatly  as  to  coverage, 
allocation  of  liability  between  the  employer  and  the  fund,  and  also  as  to  the 
financing  of  the  funds.  The  seminar  was  aware  that  the  role  of  subsequent 
injury  funds,  insofar  as  the  encouragement  of  the  employment  of  the  handi- 
capped is  concerned,  is  limited  but  essential.  If,  however,  these  are  to  be 
effective  in  removing  the  barriers  to  the  employment  of  the  handicapped 
the  purposes  of  these  funds  must  be  made  known  to  employers.  Available 
evidence  indicates  that  employers  far  too  often  know  very  little  about  sub- 
sequent injury  funds.  The  recommendations  of  the  seminar  were  designed 
to  accomplish  the  desired  goals  of  broader  coverage,  more  adequate  financ- 
ing and  greater  dissemination  of  knowledge  about  these  funds.  The  most 
effective  rehabilitation  program  is  useless  unless  all  possible  attempts  are 
made  to  reduce  the  existing  barriers  to  the  employment  of  the  handicapped. 
The  following  recommendations  were  made  by  the  seminar  on  Statutory 
Limitations  on  Rehabilitation  Services : 

1.  Full  medical  benefits  as  may  reasonably  be  required  at  the  time  of 
the  injury,  and  at  any  time  thereafter,  to  cure  or  relieve  the  effects 
naturally  resulting  from  the  injury  and  to  hasten  the  injured  worker's 
return  to  employment,  should  be  provided  under  all  workmen's  com- 
p)ensation  laws.  Such  medical  benefits  should  include  full  medical 
care,  all  necessary  related  services,  original  and  replacement  appli- 
ances, and  should  also  include  specific  reference  to,  and  provision  for, 
rehabilitation  in  all  of  its  phases,  including  vocational  rehabilitation. 
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2.  Notification  of  rights  under  the  laws  should  be  sent  immediately  to 
each  person  filing  a  compensation  claim. 

3.  Each  jurisdiction  should  assure  itself  that  the  statutory  limitations 
on  the  time  within  which  a  claim  must  be  filed  or  within  which  a 
claim  can  be  reopened,  do  not  bar  claims  of  employees  for  latent 
injuries  and  diseases. 

4.  Workmen's  compensation  laws  should  include  adequate  provision  for 
broad  subsequent  injury  funds. 

5.  Organized  labor,  management,  rehabilitation,  medical  societies,  bar 
associations  and  insurance  carriers  and  associations  should  make  a 
concentrated,  coordinated  effort  to  remove  existing  statutory  limita- 
tions which  constitute  a  barrier  to  rehabilitation. 

Supervision  of  Medical  Care  and  Rehabilitation  Services 

The  report  of  this  seminar  recognized  that  the  provision  of  medical  care 
without  limitation  is  an  obvious  first  step  in  the  universal  provision  of  high 
quality  restorative  medical  services.  It  is  necessary  to  go  further  and  to  see 
to  it  that  the  medical  services  which  may  be  authorized  by  law  are  actually 
provided  at  the  time  and  in  the  manner  which  best  promotes  the  rehabilita- 
tion of  the  disabled  worker.  This  requires,  first  of  all,  the  assumption  of 
the  responsibility  of  supervision  by  workmen's  compensation  agencies. 

After  reviewing  the  recommendations  of  the  American  College  of  Sur- 
geons and  the  papers  of  two  physician  members  of  the  seminar  dealing  with 
the  problems  of  supervision  of  medical  care,  the  seminar  recommended 
establishment  of  an  effective  method  of  supervision  of  medical  care  and 
rehabilitation  services.  Supervision  was  not  thought  of  primarily  as  a 
police  function,  with  punitive  implications  directed  at  the  small  proportion 
of  professional  and  other  persons  who  might  attempt  to  abuse  the  program. 
The  major  objective  of  supervision  in  the  eyes  of  the  seminar  was  the  im- 
provement of  care,  not  the  detection  of  offenders.  The  workmen's  com- 
pensation agency,  which  has  been  delegated  the  administration  of  workmen's 
compensation  by  law,  must  accept  the  attendant  responsibility  of  supervising 
the  adequacy  and  quality  of  services  furnished  in  pursuance  of  its  legal 
obligations.  This  requires  the  agency  to  be  concerned  with  the  disabled 
worker  from  the  moment  of  accident  or  the  onset  of  the  disease  until  it  has 
satisfied  itself  that  all  possible  efforts  have  been  made  to  return  him  to 
gainful  employment. 

Although  primary  responsibility  for  supervision  rests  with  workmen's 
compensation  agencies,  the  rehabilitation  process  requires  cooperation 
among  several  agencies.  The  seminar  recommended  that  formal  written 
agreements  be  concluded  among  the  agencies  concerned  so  that  continuity 
of  care  would  be  assured  and  so  that  the  compensation  agency  would  be 
kept  informed  of  what  was  happening  in  individual  cases. 
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Since  this  in  an  area  in  which  there  is  general  agreement  on  principles, 
but  little  agreement  as  to  exactly  how  the  desired  goal  should  be  accom- 
plished, the  seminar  also  recommended  several  research  and  demonstration 
projects  to  fill  in  gaps  in  our  existing  knowledge  in  this  area.  The  principal 
recommendations  of  the  seminar  on  Supervision  of  Medical  Care  and  Re- 
habilitation Services  were  as  follows : 

1.  Workmen's  compensation  agencies  should  have  an  administrative 
structure  that  provides  for  adequate  supervision  of  medical  care  and 
other  related  services. 

2.  To  supervise  and  evaluate  effectively  the  services  provided,  written 
standards  should  be  developed. 

3.  The  compensation  agency  should  identify  those  cases  which  require 
special  handling  in  order  to  assure  complete  restoration  of  function. 

4.  Workmen's  compensation  agencies  should  conduct  periodic  medical 
audits  in  selected  cases  in  order  to  obtain  information  on  the  adequacy 
of  care  provided  by  the  program. 

5.  Supervisory  responsibility  of  the  workmen's  compensation  agency  for 
an  individual  case  should  not  cease  with  the  referral  of  the  case  to 
another  agency  or  with  the  settlement  of  the  claim.  There  should  be 
formal  written  agreements  with  the  several  cooperating  agencies 
specifying  such  subjects  as  the  services  to  be  provided  by  each  agency, 

procedures  for  referral  and  follow-up,  and  procedures  for  the  exchange 
of  information. 

The  U.S.  Department  of  Labor  and  the  U.S.  Department  of  Health, 
Education,  and  Welfare  should  be  requested  to  evaluate  the  nature 
and  effectiveness  of  the  several  cooperative  agreements  which  now 
exist  between  their  analogous  agencies  on  the  State  level  and  should 
be  encouraged  to  promote  further  development  of  such  agreements. 

6.  The  lAIABC  and  other  interested  organizations  should  initiate  re- 
search and  demonstration  projects  to  assist  in  implementing  their  action 
recommendations. 

7.  The  national  organizations  of  insurance  carriers,  in  cooperation  with 
compensation  agencies  and  insurance  commissioners,  should  secure 
agreement  concerning  minimum  standards  of  medical  service  and 
supervision  which  must  be  met  by  insurance  carriers  before  they  may 
sell  compensation  insurance  in  any  given  State. 

Rehabilitation  Facilities  and  Personnel 

This  seminar  emphasized  that  teamwork  is  the  key  to  the  successful  ad- 
ministration of  rehabilitation  services,  since  no  single  discipline  or  technique 
can  do  the  job  by  itself.  However,  tradition  and  legislation  combine  to 
separate,  not  unify,  the  services  involved  in  rehabilitation  process.  Provision 
of  medical  care  is  the  legal  responsibility  of  the  employer,  whereas  vocational 
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rehabilitation,  with  Hmited  exceptions,  is  not  the  employer's  responsibility 
in  the  United  States. 

The  seminar  examined  the  several  proposals  which  have  been  made  for 
alternative  arrangements.  One  of  these  is  that  the  employer  should  be  made 
responsible  for  the  provision  of  vocational  rehabilitation  services  and  that 
all  rehabilitation  services  should  be  located  within  the  workmen's  compen- 
sation agency.  The  danger  is  that  this  would  create  duplication  of  services 
and  competition  between  the  vocational  rehabilitation  agencies  and  the 
workmen's  compensation  agencies  for  personnel  and  public  support.  Such 
conflicts  could  probably  be  minimized  if  a  rehabilitation  unit  of  the  work- 
men's compensation  agency  confined  itself  to  making  arrangements  with 
other  agencies  for  the  providing  of  vocational  rehabilitation  services.  Such 
arrangements  would  not  have  to  be  construed  as  a  substitute  for  the  essential 
responsibility  of  the  workmen's  compensation  agency  for  the  rehabilitation 
of  the  injured  workman. 

An  inevitable  problem  which  must  be  faced  is  the  financing  of  the  voca- 
tional rehabilitation  services.  Certain  modifications  in  the  State-Federal 
program  with  respect  to  financial  eligibility  and  maintenance  during  re- 
habilitation would  probably  improve  its  services.  However,  public  funds  of 
the  State  vocational  rehabilitation  agency  should  not  be  looked  upon  as  a 
principal  support  for  vocational  rehabilitation  service  for  the  workmen's 
compensation  claimant.  The  basic  responsibility  for  vocational  rehabilita- 
tion of  disabled  workers  should  be  that  of  the  employer  who  has  been  made 
liable  for  other  workmen's  compensation  benefits.  In  order  to  avoid  a  con- 
flict between  the  employer's  interests  and  the  plan  for  rehabilitation,  it  has 
been  suggested  that  the  cost  of  vocational  rehabilitation  should  not  be 
charged  against  the  employer's  account  for  purposes  of  experience  rating. 
It  has  also  been  suggested  that  a  rehabilitation  fund  be  established  supported 
by  employers'  contributions  proportionate  to  premiums  paid  for  workmen's 
compensation. 

The  desired  principle  here  is  clear,  even  though  the  means  of  achieving  it 
may  not  be.  The  obligations  of  the  employer  should  not  be  such  as  to 
create  a  set  of  circumstances  wherein  his  interest  would  be  in  conflict  with 
the  injured  worker's  desire  to  accept  vocational  rehabilitation.  Perhaps  too 
much  should  not  be  made  of  this.  As  insurance  carriers  document  the  bene- 
fits to  be  gained  from  rehabilitation,  conflict  may  become  more  apparent 
than  real. 

The  problem  of  providing  trained  rehabilitation  personnel  will  be  a  serious 
one  in  the  next  few  years,  regardless  of  how  rehabilitation  services  are 
provided.  Rehabilitation  counseling  is  emerging  as  a  professional  field, 
and  present  estimates  are  that  about  600  graduates  of  rehabilitation  coun- 
selor's program  are  needed  each  year  to  fill  staff  needs.  This  is  twice  the 
number  actually  being  graduated  annually,  and  by  1970  the  output  must 
be  quadrupled  to  produce  the  1,200  new  counselors  predicted  as  being 
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required  to  meet  the  country's  needs  by  that  time.  In  the  medical  profession 
there  exists  an  acute  shortage  of  qualified  physiatrists.  More  than  10  job 
openings  await  the  choice  of  the  physician  completing  his  residency  in  physi- 
cal medicine  and  rehabilitation. 

In  addition  to  the  need  for  more  personnel,  there  is  also  the  problem  of 
providing  and  improving  rehabilitation  facilities.  Here  a  paradox  is  en- 
countered. On  one  hand,  there  is  agreement  that  rehabilitation  facilities 
are  an  indispensable  resource  in  modem  rehabilitation  and  that  the  num- 
ber of  centers  in  the  United  States  is  completely  inadequate  for  meeting 
national  needs.  On  the  other  hand,  many  of  the  existing  centers  report  case- 
loads that  are  too  small  for  efficient  operations,  and  some  have  even  closed 
for  lack  of  patients.  Among  the  obstacles  interfering  with  the  maximum 
use  of  existing  centers  is  the  shortage  of  trained  personnel,  the  lack  of  infor- 
mation about  the  potentialities  of  the  use  of  these  centers,  reluctance  of 
physicians  to  refer  persons  to  these  centers,  and  the  general  reluctance  of 
workers  to  undergo  rehabilitation  without  adequate  maintenance  bene- 
fits. There  is  also  the  fact  that  rehabilitation  facilities  are  sometimes  con- 
structed without  adequate  preplanning  and  forecasting  of  the  needs  of  the 
community  and  without  integrating  the  facility  with  existing  rehabilitation 
services. 

The  Institute  recognized  the  complexity  of  the  problems  and  the  several 
recommendations  which  were  made  were  an  attempt  to  solve  some  of  these 
problems  within  the  existing  framework.  The  principal  recommendations 
of  this  seminar  on  Rehabilitation  Facilities  and  Personnel  were  as  follows : 

1.  The  basic  financial  responsibility  for  the  vocational  rehabilitation  of 
workers  with  employment-connected  disabilities  is  properly  that  of 
the  employer.  Public  funds  of  the  State  rehabilitation  agency  should 
be  looked  upon  as  a  supplementary  source  of  support  for  these  services, 
particularly  when  the  worker  is  additionally  handicapped  by  non- 
industrial  or  preexisting  disabilities. 

2.  Financing  of  the  State  vocational  rehabilitation  agencies  should  be 
strengthened  by  enlisting  support  of  the  workmen's  compensation  agen- 
cies and  other  voluntary  and  public  agencies  to  dramatize  the  import- 
ance of  the  State  vocational  rehabilitation  program  to  the  community. 

3.  In  accordance  with  the  requirements  of  the  Hill-Burton  Act,  each 
State  should  develop  and  adhere  to  a  State  plan  for  a  program  of 
comprehensive  rehabilitation  facilities  to  serve  the  needs  of  disabled 
people. 

4.  An  advisory  committee,  composed  of  representatives  from  all  interested 
groups,  should  be  established  at  the  national  level.  The  tasks  of  such  a 
committee  should  include  the  stimulation  of  interest  in  rehabilitation 
under  workmen's  compensation,  planning  for  efficient  use  of  existing 
facilities  and  suggesting  procedures  which  would  facilitate  the  prompt 
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and  effective  rehabilitation  of  disabled  workers.     Comparable  com- 
mittees should  be  established  at  the  State  and  local  level. 

5.  These  advisory  committees  should  assist  in  the  development  of  educa- 
tional materials  and  training  programs  for  physicians,  insurance  car- 
riers, claims  representatives,  organized  labor,  and  other  interested 
parties. 

6.  Agencies  at  the  State  and  local  level  should  encourage  the  develop- 
ment of  training  programs  and  educational  courses  at  the  university 
graduate  and  professional  levels  designed  to  provide  a  larger  number 
of  counselors,  medical  and  para-medical  personnel  who  are  familiar 
with  rehabilitation  techniques. 

7.  Educational  programs  designed  to  portray  the  advantages  of  rehabili- 
tation, rehabilitation  procedures,  and  the  use  of  rehabilitation  facilities 
should  be  greatly  expanded  in  the  medical  education  of  physicians. 

These  are,  in  summary,  the  major  recommendations  made  by  the  six 
seminars  of  the  Institute.  Each  attempted  to  confine  itself  to  conclusions 
and  recommendations  that  have  a  realistic  chance  of  being  adopted,  given 
the  present  framework,  of  workmen's  compensation.  At  the  same  time, 
the  participants  recognized  that  recommendations,  in  and  of  themselves,  are 
not  sufficient  to  accomplish  the  major  task  which  lies  before  us  if  we  are  to 
restore  to  workmen's  compensation  its  original  goal  of  rehabilitating  the  dis- 
abled worker. 

The  problems  faced  are  primarily  the  concern  of  the  States,  and  the 
Institute  recommended  that  major  efforts  be  made  to  inform  all  interested 
groups  of  the  Institute's  recommendations  and  to  encourage  their  imple- 
mentation, translating  them  into  the  statutes  and  administrative  provisions 
of  workmen's  compensation. 


Chapter     II 

An  Overview  of  Workmen's  Compensation 


Probably  the  best  year  in  which  to  date  the  real  beginnings  of  workmen's 
compensation  legislation  in  the  United  States  is  1911.  The  Federal  Govern- 
ment set  up  a  statute  covering  Federal  employees  in  1908.  The  next  year, 
Montana  followed  with  a  statute  covering  the  coal-mining  industry,  only  to 
have  the  courts  declare  it  unconstitutional.  A  similar  fate  awaited  New 
York's  1910  law  covering  employees  in  specified  hazardous  occupations.  In 
1911,  however,  10  States  enacted  statutes  which  survived  constitutional  tests. 
Within  the  next  few  years  most  States  adopted  similar  statutes,  and  work- 
men's compensation  laws  have  now  been  enacted  in  all  50  States,  in  two 
Federal  jurisdictions,  in  Puerto  Rico,  and  in  the  District  of  Columbia  bring- 
ing the  total  number  of  United  States  systems  to  54. 

The  story  of  the  plight  of  the  worker  injured  in  industry  before  the  days 
of  workmen's  compensation  legislation  has  been  frequently  told  and  only  the 
highlights  will  be  repeated  here.^  Under  the  common  law,  if  a  worker 
sought  to  recover  damages  for  injuries  suffered  at  work,  it  was  necessary  for 
him  to  bring  suit  against  his  employer.  He  was  faced  immediately  with  the 
obstacles  of  financing  such  a  suit,  of  securing  testimony  from  his  fellow 
employees,  and  of  course,  with  the  possibility  of  engendering  the  ill-will  of 
his  employer  on  whom  he  was  dependent  for  future  work.  To  succeed  in 
his  suit  the  employee  had  to  show  that  the  employer  was  negligent;  that  is, 
that  he  failed  to  give  his  servant  due  care.  The  claim  for  money  damages 
could  be  defeated  if  the  employer  could  show  that  the  worker  himself  con- 
tributed to  the  negligence.  Later,  other  legal  obstacles  were  thrown  in  the 
path  of  the  worker's  recovery.  Under  the  so-called  "fellow-servant"  doc- 
trine, the  claim  could  be  defeated  if  the  employer  could  show  that  the 
accident  was  due  to  some  fault  on  the  part  of  a  fellow  servant  or  coworker 
of  the  injured  employee.     Under  the  "assumption  of  risk"  defense,  the 


^  See  Herman  M.  Somers  and  Anne  R.  Somers,  Workmen's  Compensation  (N.Y. : 
John  Wiley  and  Sons,  1954)  Chapters  1  and  2.  A  concise  history  of  compensation 
legislation  is  contained  in  Stefan  A.  Reisenfeld  and  Richard  C.  Maxwell,  Modern 
Social  Legislation  (Brooklyn:  The  Foundation  Press,  1950)   pp.  127-136. 
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worker  could  not  recover  if  it  could  be  shown  that  he  knew  of  the  hazards 
of  the  occupation  and  assumed  these  when  he  took  the  job.^ 

The  situation  was  improved  slightly  in  most  States  by  the  passage  of  em- 
ployer's liability  legislation  during  the  first  decade  of  the  present  century. 
This  was  a  period  in  which  industry  was  growing  and  industrial  accidents 
were  more  than  keeping  pace.  The  employer  liability  laws  differed  in  the 
individual  States,  but  in  general  they  softened  the  common  law  defenses. 
They  barred  employers  from  using  the  defense  of  the  fellow  servant  rule  and 
the  assumption  of  risk  doctrine  and  made  recovery  possible  even  though  the 
employee's  negligence  contributed  to  the  accident.  In  some  instances,  the 
employer  liability  laws  extended  the  right  to  sue  to  dependents  of  fatally 
injured  workmen,  a  right  which  was  denied  under  the  common  law. 

As  with  any  other  legal  doctrine,  the  effects  were  influenced  by  com- 
munity and  social  pressures.  The  employee  was  still  required  to  bring 
suit  against  his  employer  in  what  was  inherently  a  long  drawn-out  process, 
the  end  result  of  which  remained  highly  uncertain.  If  he  won,  however, 
he  was  entitled  to  be  made  whole  and  the  amount  of  money  damages 
received  could  vary  within  wide  limits,  especially  when  set  by  a  jury  of 
his  peers.  One  employee  might  fortuitously  recover  a  large  sum,  whereas 
another  might  not  receive  anything,  even  though  they  both  had  suffered 
comparable  injuries  and  losses  of  earning  power.  The  uncertainty  of  the 
situation  did  not  please  employers  and  employer  associations.  Many  em- 
ployers began  to  insure  themselves  against  losses  resulting  from  their  liability 
for  industrially-connected  accidental  injuries. 

After  a  series  of  investigations  in  various  States,  some  of  which  care- 
fully examined  the  workmen's  compensation  legislation  of  England  and 
countries  of  the  Continent,  the  States  passed  workmen's  compensation  laws 
designed  to  solve  the  problem  of  recovery  for  industrial  injuries.  In  a 
sense,  these  laws  were  both  social  insurance  programs  and  extensions  of  the 
common  law.  The  outstanding  thing  about  workmen's  compensation  is  that 
it  does  not  concern  itself  with  who  is  at  fault  but  instead  establishes  the 
liability  of  the  employer  for  payment  in  all  injuries  which  arise  from 
the  employment  relation.  Under  workmen's  compensation  laws,  indus- 
trial injuries  are  conceived  of  as  the  inevitable  byproduct  of  modern  in- 
dustry. Under  the  common  law  of  tort  liability,  the  economic  losses  were 
borne  by  that  portion  of  the  population  which  could  least  afford  them. 
To  the  workers,  the  losses  became  a  crushing  burden  they  could  not  antic- 
ipate or  provide  against.  Hence  society  deemed  it  wise  to  transfer  these 
losses,  not  to  the  community  directly,  but  to  the  employer  who,  in  running 


^  A  brief  account  of  the  leading  cases  is  contained  in  Domenico  Gagliardo,  American 
Social  Insurance  (N.Y.:  Harper  and  Bros.,  rev.  ed.  1955)  pp.  368-374.  These  early 
cases,  as  well  as  an  account  of  the  experience  under  employers'  liability  leigslation, 
may  be  found  in  Harry  Weiss,  "Employers'  Liability  and  Workmen's  Compensation" 
in  Commons  and  Associates,  History  of  Labor  in  the  United  States  1869-1932  (N.Y. : 
The  Macmillan  Company,  1935)  sec.  1 11,  ch.  VI. 
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his  enterprise,  can  make  provision  to  afTord  them  and  can  also  distribute 
them  among  the  beneficiaries  of  the  enterprise.^ 

Since  accidents  impose  losses  on  the  whole  community  and  since 
the  worker  covered  by  workmen's  compensation  is  theoretically  entitled 
to  certain  benefits  quite  apart  from  assessment  of  fault,  the  amount  of 
the  benefits  was  limited  to  something  less  than  he  would  have  received  under 
the  common  law  proceedings,  if  he  could  prove  the  employer  wholly  negli- 
gent. In  place  of  the  sometimes  larger  lump  sum  settlements,  the  compensa- 
tion statutes  substitute  a  smaller  weekly  payment  computed  at  some  fraction 
of  the  employee's  weekly  wages.  This  is  designed  to  provide  income  for  the 
period  of  temporary  disability.  In  addition,  by  later  amendment  if  not 
by  the  original  statute,  the  employee  is  entitled  to  some  or  all  of  the  medi- 
cal services  necessary  to  heal  his  injury  to  restore  him  to  a  useful  life  and 
possibly  to  a  productive  job.  In  the  event  he  is  fatally  injured,  his 
dependents  receive  weekly  payments  for  a  specified  length  of  time  de- 
pending, in  some  cases,  on  the  number  and  age  of  the  survivors.  If  he  is 
permanently  and  totally  incapacitated,  his  weekly  payments  extend  either 
for  a  specified  number  of  weeks  or  for  the  balance  of  his  life. 

The  compensation  statutes  also  provide  for  weekly  payments  in  the  case 
of  permanent  partial  injuries,  and  here  statutory  schedules  relate  the 
number  of  weeks  of  payments  to  the  severity  of  the  injury.  These  schedules, 
which  were  adopted  from  some  of  the  European  legislation,  take  the  place  of 
the  old  jury  assessment  of  damages,  but  leave  open  many  questions.  The 
basis  for  these  payments  for  permanent  partial  injury  differ  in  the  various 
jurisdictions.  In  some  they  are  designed  to  compensate  for  loss  of  actual 
or  potential  earning  power,  in  others  they  are  conceived  of  as  an  indemnity 
payment  for  the  physical  injury  as  such.  A  problem  is  posed  by  the  fact 
that  no  schedule  can  possibly  anticipate  all  types  of  permanent  partial  in- 
juries and  hence  the  determination  of  the  extent  of  disability  may  have 
to  be  left  to  some  tribunal. 

Moreover,  since  the  compensation  laws  extend  the  common  law  of  tort 
liability  only  in  the  cases  of  work-incurred  injuries,  it  is  necessary  to  devise 
tribunals  to  hear  cases  wherein  the  origin  of  the  injury  is  in  dispute.  This 
problem  has  increased  in  importance  as  the  laws  have  been  interpreted  to  en- 
compass more  and  more  of  the  occupational  diseases  and  other  ills  to  which 
all  of  us  are  susceptible.     Disputes  over  this  question,  plus  the  difficulties 


^  Students  of  workman's  compensation  are  not  in  complete  agreement  about  a 
theory  to  account  for  the  principles  upon  which  workmen's  compensation  is  based. 
The  oft-quoted  slogan  attributed  to  Lloyd  George,  "The  cost  of  the  product  should 
bear  the  blood  of  the  workingman"  can  be  criticized  on  the  grounds  that  compensa- 
tion acts  only  divide  the  social  cost  of  injuries  between  labor  and  industry,  and  the 
assumption  that  all  of  industry's  costs  can  be  passed  on  to  the  consumer  is  economically 
naive.  The  idea  of  a  "least  social  costs"  principal  which  emphasizes  that  economic 
losses  are  reduced  to  a  minimum  by  compensation  legislation  has  been  advanced  by 
Edwin  E.  Witte  in,  "The  Theory  of  Workmen's  Compensation,"  American  Labor 
Legislation  Review,  V.  XX  (December,  1930),  pp.  411-418. 
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in  determining  the  nature  and  extent  of  the  disability  have  perpetuated 
a  litigious  atmosphere  that  many  thought  would  disappear  with  compensa- 
tion legislation.  These  disputes  are  still  resolved  by  quasi-legal  proceedings 
and  if  one  listens  to  these  hearings  it  sometimes  appears  that  all  that  has 
been  done  was  to  transfer  the  forum  from  the  courts  to  the  compensation 
agencies. 

Insuring  Financial  Liability 

Under  the  old  employer's  liability  legislation,  many  employers  took  out 
insurance  policies  with  private  carriers  to  insure  their  liability  in  cases 
where  workers  recovered  under  suits  filed  under  the  common  law.  This 
pattern  continued  in  most  States  under  workmen's  compensation  legislation. 
The  State  laws  required  the  employer  to  insure  against  work  accidents  with 
private  insurance  companies  approved  by  the  State  insurance  department, 
or  alternatively  to  give  proof  of  their  ability  to  carry  their  own  risk.  Eight 
jurisdictions  however,  do  not  allow  private  insurance  carriers  to  operate  in 
this  field.  Instead,  they  have  established  exclusive  State  funds  which  are 
made  up  of  contributions  from  employers.  In  two  of  these  States,  the 
employer  has  the  alternative  of  self-insuring.  Eleven  States  have  estab- 
lished State  funds  that  are  competitive  with  private  insurance  carriers.*  In 
these  States,  an  employer  has  the  alternative  of  insuring  either  with  the 
State  fund  or  with  the  private  carriers.  Federal  employers  are  protected 
through  a  federally  financed  and  operated  system. 

Employers  pay  insurance  rates  which  are  usually  based  on  $100  of 
covered  payroll  according  to  their  so-called  classifications.  These  are 
well-defined  industries,  processes  or  occupations  which  are  thought  to 
have  broadly  similar  exposure  to  occupational  hazards.  A  logging  and 
lumbering  firm,  for  example,  will  pay  a  much  higher  rate  than  a  bank  or  real 
estate  company  where  accident  hazards  are  minimal.  The  insurance  rate 
will  change  from  time  to  time  according  to  the  loss  experience  of  the 
employers  within  the  classification  and  also  the  experience  of  all  employers 
within  the  State. 

If  the  employer's  payroll  is  large  enough,  he  may  qualify  for  experience 
rating.  In  essence,  this  is  an  adjustment  of  his  rate  based  on  his  own 
individual  loss  experience  and  how  it  compares  with  that  of  other  employers 
within  the  classification.     Thus  the  large  employers  have  a  very  direct  in- 

*The  eight  jurisdictions  with  exclusive  funds. are  Nevada,  North  Dakota,  Ohio, 
Oregon,  Puerto  Rico,  Washington,  West  Virginia,  and  Wyoming.  Of  these  only  Ohio 
and  West  Virginia  permit  self  insurance. 

The  11  States  with  competitive  funds  are  Arizona,  California,  Colorado,  Idaho, 
Indiana,  Michigan,  Montana,  New  York,  Oklahoma,  Pennsylvania  Jand  Utah. 

The  insurance  requirements  in  each  of  the  jurisdictions  are  listed  in  U.S.  Depart- 
ment of  Labor,  Bureau  of  Labor  Standards,  State  Workmen's  Compensation  Laws. 
Bulletin  161  (Revised  May,  1960)  table  1.  This  booklet,  which  is  revised  or  supple- 
mented from  time  to  time,  contains  basic  information  about  provisions  of  the  com- 
pensation statutes  in  the  several  jurisdictions. 
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terest  in  controverting  claims  for  compensation.  The  small  employers, 
even  though  they  are  not  experience-rated,  also  have  a  very  real  stake  in 
the  losses  that  are  paid.  However,  the  impact  of  these  losses  is  felt  to  a 
lesser  extent,  since  they  are  distributed  among  all  employers  within  the 
classification. 

Roughly  speaking,  only  about  60  percent  of  the  insurance  premiums  paid 
to  commercial  underwriters  of  workmen's  compensation  are  returned  to 
the  workers  in  the  form  of  either  cash  benefits  or  medical  or  other  services. 
The  remaining  approximately  40  percent  are  allocated  for  the  various 
expenses  of  the  private  insurance  carriers.  These  include  the  cost  of  acqui- 
sition (commissions  and  brokerage  fees),  taxes,  claims  investigations  and 
adjustment  expenses,  expenses  involved  in  safety  inspection,  legal  services 
and  general  administration.  Also  included  in  the  expense  allowance  would 
be  a  provision  for  underwriting  profit  or  gain.  A  high  proportion  of  the 
expense  ratio  is  the  acquisition  costs,  which  range  from  7  to  16  percent  of 
the  premiums.  Insurance  rates  are  supervised  by  State  agencies  and 
are  so  designed  as  to  allow  the  average  company  to  operate  and  do  business 
within  the  State.  This  is  the  price  that  is  paid  for  the  benefits  of  allowing 
competition  among  carriers  for  available  business.  The  effective  expense 
ratio  is  reduced  in  the  cases  of  mutual  companies  and  other  so-called  par- 
ticipating companies  when  a  portion  of  the  premiums  is  returned  each  year 
to  the  employer  in  the  form  of  dividends. 

Self-insurers  do  not  have  any  acquisition  expenses,  expenses  for  taxes, 
or  allocations  for  profit  separate  and  apart  from  their  normal  course  of 
business.  However,  they  still  have  the  expenses  involved  in  safety  inspec- 
tions, claims  and  various  administrative  expenses,  even  though  these  may 
not  be  separately  budgeted  for  and  hence  not  separately  identifiable. 

State  funds  operate  with  higher  loss  ratios  and  consequently  lower  ex- 
pense ratios  than  do  commercial  carriers.  For  1950-60,  the  amounts  of  the 
benefits  paid  in  competitive  and  exclusive  State  funds  was  70.6  percent  of 
the  premiums  written  for  the  18  State  funds — 17  percentage  points  greater 
than  the  corresponding  ratios  for  private  carriers.^    However,  the  loss  ratios 

"  Any  discussion  of  loss  ratios,  whether  for  private  carriers  or  State  funds,  can  be 
confusing  because  of  the  different  methods  of  computing  these  ratios.  In  the  com- 
parison noted  above,  benefits  paid  during  the  period  1950-60  by  the  18  State  funds 
are'  computed  as  a  percentage  of  premiums  actually  written  during  the  same  period. 
The  closest  comparison  available  for  private  carriers  would  be  the  direct  losses  paid 
as  a  percentage  of  direct  writings.  During  the  1950-60  period,  the  ratio  was  53.6 
percent.  However,  premiums  written  in  one  period  may  actually  be  earned  over  some 
longer  period,  and  the  estimate  of  incurred  loss  in  a  case  may  be  greater  than  the 
direct  loss  paid  in  a  given  period.  When  insured  payrolls  are  rising,  there  is  a 
tendency  for  incurred  losses  to  be  higher  than  losses  actually  paid  during  the  year. 

During  these  same  years  the  loss  ratios  for  private  carriers  measured  on  the  basis 
of  incurred  losses  and  earned  premiums  amounted  to  61.3  percent.  This  is  the  justi- 
fication for  the  statement  made  previously  in  the  text,  that  about  60  percent  of 
premiums  paid  to  commercial  carriers  are  returned  to  workers  in  the  fom  of  some 
benefits.  These  data,  as  well  as  the  data  on  costs,  coverage  and  accident  rates  which 
follow,  are  from  Alfred  M.  Skolnik,  "New  Benchmarks  in  Workmen's  Compensation," 
Social  Security  Bulletin,  vol.  25,  No.  6  (June  1962). 
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are  not  strictly  comparable  for  several  reasons.  For  one  thing,  the  premium 
income  in  the  State  funds  is  more  likely  than  that  of  private  carriers  to 
reflect  anticipatory  dividends  or  advance  discounts.  In  the  case  of  private 
carriers,  dividends  are  usually  paid  at  the  end  of  a  policy  period.  Secondly, 
the  premium  charges  of  the  State  funds,  especially  those  of  the  exclusive 
funds,  need  not  include  allowances  for  maintenance  of  reserves  and  for 
administrative  and  legal  services  which  may  be  financed  through  public 
appropriations  or  provided  by  other  Government  departments.  Also,  the 
exclusive  State  funds  are  not  subject  to  taxes  and  other  special  assessments. 
Another  factor  to  be  considered  is  that  the  State  funds  generally  insure  an 
undue  proportion  of  the  high-hazard  undesirable  risks,  many  of  which 
cannot  get  insurance  from  private  carriers.^ 

A  controversy  has  developed  over  the  years  as  to  the  appropriate  method 
of  financing  workmen's  compensation,  but  this  controversy  need  not  concern 
us  here.  What  is  most  important  is  that  all  compensation  benefits  are  paid 
by  an  individual  employer  regardless  of  how  he  insures  his  liability.  The 
fact  that  some  of  these  costs  may  be  passed  on  does  not  negate  the  funda- 
mental fact  that  they  are  business  costs  which  all  prudent  employers  will 
seek  to  minimize.  With  some  extremely  limited  exceptions,  no  employee 
contributes  to  workmen's  compensation  cost  directly  and  there  is  limited  use 
of  the  broad  taxing  power  of  government  to  underwrite  liability. 

This  is  one  of  several  reasons  why  the  whole  atmosphere  of  workmen's 
compensation  claims  determination  is  pervaded  with  controversy  and  litiga- 
tion. Although  proponents  of  rehabilitation  stress  the  necessity  of  a  clinical 
atmosphere  in  which  rational  plans  to  return  the  injured  worker  to  pro- 
ductive employment  can  be  made,  all  sorts  of  factors  interfere.  The  pro- 
grams as  now  designed  are  confined  to  disability  of  occupational  origin, 
but  this  is  becoming  increasingly  difficult  to  identify.  Compensation  cover- 
age has  been  extended  to  diseases  aggravated  by  work.  If  the  employment 
conditions  "trigger",  "activate"  or  "light-up"  a  preexisting  disability,  the 
individual  employer  becomes  liable  for  all  compensation  benefits,  and  these 
will  be  reflected  in  the  insurance  rates  he,  or  employers  generally,  will  have 
to  pay.  Any  realistic  discussion  of  changing  the  nature  of  workmen's  com- 
pensation, of  substituting  a  clinical  for  a  forensic  atmosphere,  must  take  into 
account  the  liability  of  individual  employers  and  the  fact  that  existing 
methods  of  financing  workmen's  compensation  make  such  an  assessment 
necessary. 


'In  1960,  the  State  funds  together  with  the  Federal  workmen's  compensation  sys- 
tem accounted  for  25  percent  of  all  benefits  paid,  including  service  benefits.  Private 
carriers  paid  63  percent  of  all  benefits,  and  self  insurers  the  remaining  12  percent. 
Since  1939,  the  percentage  of  yearly  benefits  paid  by  private  carriers  has  been  in- 
creasing while  the  share  of  benefits  paid  by  the  State  funds  and  self  insurers  has  been 
declining.     (Ibid.  p.  7,  table  3.) 
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Coverage  of  the  Laws 

It  is  estimated  that  during  an  average  month  in  1960,  43.9-44.1  million 
workers  were  covered  under  workmen's  compensation  legislation. 

This  constitutes  about  four-fifths  of  the  55.8  million  civilian  wage  and 
salary  workers  in  the  United  States,  a  proportion  that  has  remained  fairly 
stable  since  World  War  11. 

One  reason  that  not  all  workers  are  covered  is  that  in  some  States  the 
laws  are  elective.  This  is  a  heritage  from  an  earlier  day  when  compulsory 
State  statutes,  were  declared  unconstitutional.  In  most  of  these  elective  laws 
the  alternatives  which  the  employer  has  are  not  very  palatable.  If  he 
chooses  not  to  be  covered  he  loses  his  common  law  defenses. 

A  more  important  reason  for  lack  of  complete  coverage  is  that  no  State 
law  covers  all  employment.  The  most  common  exclusions  are  those  of 
domestic  service,  agriculture,  and  casual  laborers.  Nonprofit  institutions 
and  charitable  and  religious  organizations  are  also  commonly  excluded. 
Some  State  laws  cover  only  hazardous  employment,  a  definition  of  which 
varies  from  State  to  State.  Other  laws  provide  numerical  exemptions; 
employers  who  employ  less  than  a  specified  number  of  employees  are 
exempt  from  coverage. 

Benefits 

Benefit  payments  under  workmen's  compensation  including  both  the 
periodic  cash  benefits  and  hospital  and  medical  services  amounted  to  nearly 
$1.3  billion  in  1960.  This  was  about  5^2  times  the  amount  paid  in  1939. 
About  two-thirds  of  these  benefits  were  paid  in  the  form  of  cash  payments 
of  various  sorts  and  the  remaining  one-third  for  medical  and  service  benefits. 
This  is  a  proportion  which  has  remained  fairly  steady  since  the  end  of 
World  War  II. 

The  increase  in  the  total  amount  of  cash  benefits  results  from  a  number  of 
factors.  Although  there  has  been  a  moderate  decline  in  the  incidence  of 
disabling  occupationally-incurred  accidents  and  diseases,  the  number  of 
cases  has  increased  numerically  because  of  the  far  greater  exposure  from 
the  expanded  employment  force.  An  additional  factor  is  the  increase  in 
average  weekly  earnings  upon  which  most  disability  benefits  are  based, 
although  statutory  liberalization  of  the  maximum  weekly  benefits  payable 
and  the  sums  payable  for  scheduled  losses  have  not  kept  pace  with  the 
advances  in  average  weekly  earnings.  Additional  factors  which  have  tended 
to  increase  the  gross  amount  of  cash  benefits  paid  are  the  statutory  amend- 
ments which  have  removed  many  exclusions  on  the  categories  of  workers 
covered  by  workmen's  compensation,  reduced  waiting  period  requirements 
and  extended  duration  of  benefits.  Finally,  both  statutory  and  decisional 
progress  has  expanded  the  scope  of  the  types  of  injuries  and  diseases  which 
are  compensable  under  workmen's  compensation. 

692-848  O— 63 3 
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The  increased  cost  of  medical  and  service  benefits  can  be  attributed  to: 
( 1 )  the  increase  in  exposure  due  to  a  larger  work  force  and  statutory  amend- 
ments bringing  more  workers  under  the  umbrella  of  workmen's  compensa- 
tion, (2)  statutory  changes  which  removed  some  of  the  limitations  on  the 
duration  of  time  or  dollar  amount  of  medical  benefits,  (3)  statutory  and 
decisional  progress  in  widening  the  scope  of  injuries  and  diseases  covered 
by  workmen's  compensation,  and  (4)  a  sharp  increase  in  the  cost  of  hos- 
pitalization, medical  services^  and  related  services. 

As  a  percentage  of  payroll,  benefits  have  actually  declined  since  the  pre- 
World  War  II  period.  In  1948  they  declined  to  a  low  point  of  0.51  percent 
of  payroll.  This  percentage  increased  rather  steadily  to  a  high  of  0.60  per- 
cent of  payroll  in  1960.  However,  this  was  still  considerably  less  than  the 
1.72  percent  of  payroll  in  1940. 

All  this  must  be  compared  with  what  has  been  happening  to  the  injury 
rates.  On  the  average,  about  2  million  American  workers  suffer  a  work 
injury  involving  at  least  1  day  of  lost  work  time  each  year,  but  both  the 
absolute  and  relative  rates  of  work  injuries  are  decreasing.  After  the  rela- 
tively high  rates  experienced  during  the  war  years,  the  injury  frequency 
rate  declined  until  it  rose  again  in  1951  when  we  had  15.5  work  injuries 
per  million  employee  hours  worked  in  manufacturing.  The  injury  fre- 
quency rate  gradually  dropped  to  lows  of  10.9  in  1958  and  11.3  in  1960 
and  11.0  in  1961.  In  spite  of  the  real  improvements  in  injury  rates,  the 
human  toll  which  industrial  accidents  takes  is  still  large.  Nearly  15,000 
are  killed  annually,  some  80,000  persons  are  disabled  for  life  and  nearly  2 
million  are  temporarly  disabled. 

Types  of  Cases 

Table  1  is  illuminating  in  that  it  shows  something  of  the  changing  tasks 
of  the  workmen's  compensation  commissions : 
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Death  cases  accounted  for  1  percent  of  all  cases  in  1939  and  only  0.8  of 
1  percent  in  1958.  This  is  a  reflection  of  the  decline  in  not  only  the  incidence 
of  fatalities  in  industry  but  also  the  decline  in  the  absolute  number  of 
fatalities  in  industry.  In  terms  of  the  incurred  losses,  in  1939,  death  cases 
accounted  for  16.2  percent.  However,  in  terms  of  the  average  incurred  loss 
per  case  the  average  loss  for  a  death  case  was  three  times  as  great  in  1958 
as  in  1939.  This  results  from  statutory  liberalizations  providing  for  increased 
death  benefits  and  from  the  increase  in  wage  levels  on  which  death  benefits 
are  based  in  many  jurisdictions. 

At  the  other  extreme  we  have  the  temporary  total  cases.  These  are  cases 
in  which  the  worker  suffers  lost  time  which  extends  beyond  the  waiting 
period  in  his  jurisdiction,  but  in  which  his  injury  leaves  no  permanent  dis- 
ability. In  1939,  85  percent  of  the  cases  fell  into  this  category  but  by  1958 
they  had  declined  to  71.8  percent  of  the  cases.  A  decline  is  also  noticeable 
in  the  percentage  of  incurred  losses  attributable  to  temporary  total  cases. 
The  average  incurred  loss  per  case,  however,  increased  more  than  3^2  times 
during  this  period. 

Permanent  total  cases  in  which  the  worker  is  presumably  totally  disabled 
for  life  remain  steady  as  a  small  percentage  of  all  cases,  0. 1  of  1  percent.  In 
terms  of  incurred  losses,  they  accounted  for  only  2  percent  of  all  losses  in  1958 
as  opposed  to  3.9  percent  in  1939.  There  has  been,  however,  a  steady  in- 
crease in  the  average  incurred  loss  per  case.  In  1 958,  the  average  incurred 
loss  for  permanent  total  cases  amounted  to  over  $20,000,  and  of  course  some 
permanent  total  cases  cost  much  more.  Although  permanent  total  cases  are 
only  a  small  percentage  of  all  cases,  in  light  of  the  high  cost  involved  in  these 
cases  it  is  obvious  that  great  savings  could  be  made  if  these  workers  could  be 
rehabilitated  and  restored  to  productive  employment. 

The  National  Council  on  Compensation  Insurance  divides  the  permanent 
partial  cases  into  two  categories.  The  major  permanent  cases  are  those  in 
which  the  worker  has  lost  the  use  of  an  eye  or  limb  or  where  he  suffers  an 
impairment  which  is  adjudged  at  25  percent  or  more  of  total  disability. 
Minor  cases  includes  all  other  permanent  partial  cases  not  serious  enough 
to  fit  into  the  major  category.  In  contrast  to  the  death  and  temporary  total 
cases,  the  permanent  partial  cases  have  increased  as  a  percentage  of  all  cases 
through  the  years.  In  1958,  25  percent  of  the  workload  of  the  compensa- 
tion commissions  were  concerned  with  the  minor  permanent  partial  injuries. 
In  terms  of  incurred  losses,  the  minor  permanent  partial  cases  account  for 
38/2  percent  of  the  compensation  dollar  in  1958,  an  increase  over  1939. 
On  the  other  hand  the  major  cases  show  a  slight  decline.  In  1939  they 
were  22.3  percent  of  all  incurred  losses  and  by  1958  only  18.8  percent. 

The  average  incurred  loss  per  case  has  increased  in  both  the  major  and 
minor  permanent  partial  disability  categories,  although  the  increases  have 
not  been  as  great  as  in  the  death  cases  or  the  temporary  total  cases.  Con- 
siderable sums  are  still  involved ;  the  average  incurred  loss  in  the  major  cases 
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amounted  to  more  than  $6,000  per  case  and  in  the  minor  cases  about  $1,200. 

In  many  ways,  the  problem  of  the  permanent  partial  disabilities  is  the 
most  troublesome  area  for  workmen's  compensation.  For  one  thing,  it  is 
the  least  duplicated  area  in  our  social  insurance  scheme.  Workers  who  are 
eligible  only  for  temporary  total  disability  benefits  may  also  be  eligible  for 
benefits  from  private  insurance  plans,  from  collectively  bargained  sick  leave 
plans,  and  so  forth.  In  death  cases  the  dependents  might  also  be  eligible 
to  receive  benefits  from  Old  Age  and  Survivors  Insurance.  In  the  permanent 
total  cases  as  well,  benefits  might  be  forthcoming  under  the  disability  pro- 
visions of  the  Social  Security  Act.  However,  it  is  principally  to  workmen's 
compensation  that  the  worker  must  look  if  he  is  to  receive  some  payment 
for  a  permanent  partial  injury. 

In  addition  to  the  possible  dispute  as  to  whether  the  disability  was  work- 
connected,  workmen's  compensation  agencies  have  also  before  them  the 
thorny  problem  of  assessing  the  extent  of  disability  in  the  permanent  partial 
cases.  This,  of  course,  is  a  problem  which  is  not  present  in  either  the  death 
cases  or  the  temporary  total  cases.  Although  the  permanent  partial  cases  ac- 
counted for  only  27.3  percent  of  all  cases  in  1958  they  undoubtedly  occupied 
a  much  higher  percentage  of  the  administrative  energies  of  the  workmen's 
compensation  commissions.  Sometimes  in  a  dispute  over  the  extent  of  the 
disability  the  question  as  to  whether  or  not  the  worker  is  receiving  adequate 
medical  care  and  appropriate  rehabilitation  services  can  be  lost  sight  of. 

Costs  of  Workmen's  Compensation 

The  estimated  cost  of  workmen's  compensation  to  employers  was  over 
$2  billion  in  1960.  This  is  in  contrast  to  the  estimated  amount  of  benefits 
of  $1,294  million  in  the  same  year.  The  difference  between  these  two 
figures  gives  some  rough  indication  of  the  proportion  of  the  premium  dollar 
that  reaches  the  injured  worker.  The  costs  of  compensation  have  increased 
steadily  through  the  years.  Before  World  War  II  the  costs  amounted  to  less 
than  $500  million  per  year.  However,  costs  as  a  percentage  of  payroll  have 
not  shown  this  steady  increase.  Today  they  amount  to  less  than  1  percent 
of  payroll,  actually  0.94  percent,  the  exact  percentage  that  they  were  of  pay- 
rolls in  1952.  Aggregate  benefits,  as  a  percent  of  covered  payroll,  have 
risen  steadily  since  the  early  1950's.  The  discrepancy  in  the  relations  which 
costs  and  benefits  bear  to  payroll  may  indicate  that  a  larger  proportion  of 
the  premium  dollar  has  been  finding  its  way  back  in  benefits  to  the  injured 
worker  or  his  dependents. 

Rehabilitation 

Thought  of  in  its  simplest  terms,  rehabilitation  involves  doing  anything 
necessary  to  get  the  injured  worker  back  on  the  job.  Expressed  more 
specifically,  rehabilitation  is  the  process  of  restoring  the  handicapped  indi- 
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vidual  to  the  fullest  physical,  mental,  vocational  and  economic  usefulness 
of  which  he  is  capable.  Few  people  either  in  workmen's  compensation 
or  directly  in  the  field  of  rehabilitation  would  have  trouble  accepting  this 
definition.  However,  acceptance  of  a  formal  definition  does  not  guarantee 
that  rehabilitation  will  mean  the  same  thing  to  different  people.  As  used 
by  the  Institute  and  in  this  report,  rehabilitation  is  a  rather  inclusive  term. 
It  includes  definitive  medical  care,  all  types  of  medical  and  surgical  services, 
physical  therapy  and  occupational  therapy,  provided  perhaps  in  a  pre- 
vocational  rehabilitation  unit  where  work  tolerances  can  be  tested  or  a 
regimen  of  muscular  re-education  and  training  in  daily  living  activities 
can  be  given.  Rehabilitation  may  also  include  counseling  services  for  the 
injured  worker  and  his  family,  or  perhaps  psychiatric  counseling.  If  the 
worker  is  fitted  with  a  prosthetic  device,  he  may  require  training  in  its 
use.  If  his  disability  prevents  him  from  returning  to  his  old  job,  vocational 
counseling  and  training  will  usualiy  be  necessary.  Rehabilitation  may  also 
include  a  whole  host  of  auxiliary  services  ranging  from  recreational  therapy 
to  diet  and  drug  therapy,  etc.  In  most  cases,  the  goal  is  to  return  the  worker 
to  a  productive  job.  This  may  require  selective  placement  and  other  employ- 
ment services. 

Detailing  the  various  services  which  would  be  included  under  rehabilita- 
tion makes  the  process  sound  a  bit  more  formidable  than  it  is,  for  not  all 
workers  would  need  to  utilize  this  broad  gamut  of  services.  In  fact,  most 
workers  who  come  to  the  attention  of  the  compensation  agencies  will 
require  no  rehabilitation  services,  since  most  cases  do  not  involve  permanent 
disability  of  any  kind.  Some  workers  will  require  only  certain  physical 
restoration  services,  while  others  may  return  to  employment  with  the  aid  of 
only  vocational  counseling.  The  severely  disabled  worker,  however,  may 
require  the  knowledge  and  skills  of  multiple  professional  disciplines  work- 
ing together  as  a  team  and  utilizing  the  services  of  many  community  agencies. 
Recent  years  have  witnessed  dramatic  progress  in  our  ability  to  utilize  medi- 
cal and  technical  skills  to  restore  injured  workers  to  a  useful  life.  The 
injured  individual  has  tremendous  reservoirs  which  can  be  called  upon,  and 
if  given  prompt  attention  at  the  hands  of  persons  skilled  in  rehabilitation 
procedures  and  the  benefit  of  intelligent  advice  and  guidance,  he  can  over- 
come obstacles  which  formerly  were  thought  to  be  insuperable.  That 
this  involves  the  cooperation  of  medical  and  paramedical  personnel  as  well 
as  vocational  guidance  counseling  is  illustrated  in  the  following  case.^ 

The  subject  was  a  single  male,  age  18,  a  high  school  graduate,  a  resident  of  Colorado 
and  employed  in  the  State  of  Illinois  to  work  as  a  counselor  in  a  summer  camp  in 
Michigan  during  1958.  The  employment  was  covered  by  the  Illinois  Workmen's 
Compensation  Laws. 


'  Excerpted  from  case  materials  supplied  by  H.  A.  Stoppels,  Superintendent,  Indus- 
trial Medical  and  Rehabihtation  Section,  Aetna  Casualty  and  Surety  Co. 
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In  July  1958  while  sliding  head  first  down  a  water  slide  he  landed  in  the  water  where 
he  "snapped  his  back"  and  immediately  lost  sensation  from  the  lower  part  of  the  neck 
down.  He  was  removed  to  a  well-qualified  hospital  within  1  hour.  The  first  verbal 
reports  from  the  hospital  indicated  that  he  had  possibly  severed  his  spinal  cord  and 
X-rays  eventually  discovered  fracture  and  dislocation  of  the  cervical  spine  at  the 
C-4  and  C-5  level.  An  immediate  investigation  was  made  by  the  insurance  carrier, 
but  difficulty  was  encountered  in  obtaining  detailed  medical  reports. 

The  first  medical  reports  disclosed  that  he  had  a  little  feeling  and  motion  in  his 
left  shoulder  and  arm,  but  practically  none  in  the  right.  He  was  placed  in  a  body 
cast  and  it  was  estimated  that  he  would  remain  so  for  a  period  of  6  weeks  before 
surgery.  During  this  time,  the  subject  developed  a  generalized  bronchopneumonia 
which  delayed  progress  slightly.  He  was  given  some  physical  therapy.  At  the  end 
of  September,  surgery  was  performed  and  subsequent  reports  from  the  neurosurgeon 
and  attending  doctors  indicated  that  there  was  little  chance  of  rehabilitation  to  even 
a  remote  self-care  existence  and  he  was  ruled  a  complete  quadriplegic.  However,  fur- 
ther review  by  the  carrier's  surgical  adviser  after  the  operation  indicated  that,  in  light 
of  the  experience  with  comparable  cases  in  modern  rehabilitation  centers,  and  since 
the  claimant  did  have  some  evidence  of  function  in  his  shoulders  and  arms,  there  was 
a  real  possibility  of  rehabilitation  to  a  self-care  existence. 

The  carrier  requested  that  the  patient  be  considered  for  a  transfer  to  a  modern 
rehabilitation  center,  and,  after  some  delay,  he  was  transferred  by  air  ambulance  to 
a  rehabilitation  center  in  Denver,  Colo.,  a  short  distance  from  his  home.  This  took 
place  in  November  1958.  All  medical  charges,  including  transportation,  had  been 
assumed  by  the  insurance  company  in  keeping  with  the  medical  contract. 

At  the  rehabilitation  center  he  was  given  a  complete  workup,  including  orthopedic, 
urological  and  other  examinations  by  specialists  on  the  consultant  staff,  by  the 
physical  therapist,  occupational  therapist,  the  social  service  worker,  and  many  others. 
A  4-month  in-patient  training  period  was  recommended.  At  the  end  of  this  time 
it  was  agreed  a  reevaluation  and  redetermination  of  both  physical  and  vocational 
goals  should  be  made. 

The  subject  continued  to  be  well  motivated,  adapted  readily  to  the  program,  and 
within  2  weeks  started  making  favorable  progress.  He  was  provided  the  necessary 
equipment,  which  included  an  undulating  mattress  and  seat  cushion  for  his  wheel- 
chair, and  he  was  fitted  with  the  necessary  braces  and  other  appliances. 

Minor  complications,  including  urinary  infection,  developed,  but  he  responded  readily 
to  treatment.  Within  several  weeks,  he  began  to  develop  some  use  of  his  upper 
extremities.  After  4  months,  he  had  progressed  favorably  in  self-care,  and  it  was 
suggested  that  he  might  be  ready  for  home  care  within  another  2  months  if  he  were 
provided  with  an  attendant.  Programs  of  prevocational  evaluation  were  performed 
and  he  was  seen  by  a  counselor  from  the  State  vocational  rehabilitation  department. 
He  showed  a  desire  and  an  ability  to  consider  pursuing  a  liberal  arts  college  education. 
Numerous  vocational  tests  were  also  performed  and  it  was  hoped  that  he  would  be 
able  to  enter  the  University  of  Colorado  Extension  Center  in  Denver  sometime  dur- 
ing the  fall  or  winter  of  1959.  Return  of  approximately  50  percent  of  the  left  upper 
extremity  and  20  percent  of  the  right  developed  and  further  improvement  was  pre- 
dicted. In  June  1959,  he  was  provided  with  an  artificial  muscle  appliance  which 
worked  on  a  carbon  dioxide  pressure  basis,  providing  individual  artificial  movement  to 
both  hands. 

At  the  end  of  that  same  month  he  had  improved  sufficiently  so  that  he  was  able 
to  make  a  plane  flight,  unaccompanied,  to  attend  a  family  reunion  in  California.  He 
spent  some  time  with  his  family  there  but  found  that  they  were  not  cognizant  or 
aware  of  his  needs  and  psychologically  did  not  provide  the  right  incentives  towards 
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his  further  rehabilitation.  He  returned  to  the  center  and  remained  there  until  he 
could  pursue  a  college  education  on  his  own.  In  1960,  he  made  arrangements  to  at- 
tend the  University  of  Illinois.  Arrangements  were  made  with  the  Colorado 
Department  of  Vocational  Rehabilitation  to  pay  for  tuition,  books  and  incidental  ex- 
penses for  his  return  to  college.  The  carrier  agreed  to  provide  a  male  attendant 
who  would  attend  college  with  him  and  assist  him  in  his  daily  needs. 

He  continued  to  make  excellent  progress  with  almost  full  recovery  in  the  left  upper 
extremity,  and  20  percent  return  of  function  in  the  right  upper  extremity.  Further 
arrangements  were  made  for  housing  him  in  a  nursing  home  while  attending  school. 

Shortly  after  enrolling  in  college  he  purchased  a  used  car  equipped  with  hand 
controls.  He  was  able  to  obtain  the  necessary  driver's  license  and  insurance,  and  to 
operate  the  car  satisfactorily.  His  ability  to  care  for  himself  became  so  proficient 
that  the  attendant  was  only  needed  for  morning  and  evening  care. 

He  completed  the  first  semester  at  the  University  successfully,  and  in  the  summer  of 
1960,  with  his  attendant,  made  an  automobile  tour  through  the  Southwest.  He 
returned  to  college  in  the  fall,  continuing  to  receive  assistance  from  the  State  vocational 
rehabilitation  department  for  tuition  and  books  plus  $75  for  incidental  expenses.  The 
carrier  continued  payments  in  full  for  an  attendant,  although  he  was  used  for  only 
a  limited  time  daily. 

The  subject  developed  occasional  complications  which  readily  responded  to  routine 
treatment.  He  presently  receives  $132  a  month  compensation  plus  the  payment  for 
the  attendant  from  the  carrier  and  an  incidental  expense  allowance  from  the  State 
vocational  rehabilitation  department.  The  carrier  is  also  continuing  payment  for 
medical  expenses. 

He  has  remained  remarkably  independent  with  a  good  mental  attitude,  and  in  the 
fall  of  1961,  enrolled  at  the  Memphis  State  University.  He  looks  forward  to  a 
teaching  or  other  type  of  professional  career  and  even  considers  working  in  the 
rehabilitation  field.  He  is  very  happy  on  the  campus  and  actively  participates  in 
several  educational  and  social  groups,  primarily  in  religion.  The  same  attendant 
continues  to  go  to  school  with  him. 

This  type  of  spinal  injury  case  represents  the  classic  type  of  rehabilitation 
subject.  If  the  patient  is  well  motivated,  has  a  good  background,  and  is 
fortunate  enough  to  receive  fine  medical  care  and  the  full  cooperation  of 
all  the  agencies  involved,  seeming  miracles  can  be  accomplished.  Everyone 
benefits  by  the  rehabilitation  process.  The  worker  is  rescued  from  the 
scrap  heap,  society  is  spared  a  public  charge,  and  although  the  patient 
would  still  be  ruled  as  a  permanent  total  disability  and  entitled  to  full  com- 
pensation benefits  as  well  as  full  medical  care,  the  insurance  carrier  receives 
economic  advantages  through  the  fact  that  medical  costs  can  be  greatly 
reduced.  Instead  of  having  to  pay  full  hospitalization  costs  for  a  long  period 
of  time,  the  carrier's  costs  are  confied  to  payment  for  the  attendant  plus 
occasional  examinations  and  necessary  medical  expenditures. 

Not  all  cases  end  as  happily.  Given  the  best  of  rehabilitation  regimen, 
some  individuals  fail  to  respond.  But  far  too  many  individuals  never  have 
the  opportunity  to  take  advantage  of  rehabilitation  procedures.  Cases  in- 
volving less  dramatic  and  less  severe  disabilities  than  spinal  cord  injuries 
may  never  be  identified  as  being  in  need  of  rehabilitation  in  the  first  place. 
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In  some  jurisdictions,  the  whole  energies  of  the  workmen's  compensation 
agency  are  spent  on  routine  supervision  of  clerical  matters  concerned  with 
noncontested  cases  and  with  adjudicating  controverted  cases.  They  have 
neither  the  time  nor  the  stafT  necessary  for  sup>ervision  of  the  provision  of 
rehabilitation  services.  In  some  States,  the  law  limits  the  dollar  amount 
of  medical  benefits  that  would  be  available  to  the  injured  worker.  When 
this  limit  has  been  reached,  benefits  are  liable  to  be  cut  off  and  further 
rehabilitation  procedures  stopped.  Or  it  may  be  that  the  worker  becomes 
so  involved  in  the  litigation  designed  to  increase  the  amount  of  cash  benefits 
due  him  that  he  prefers  to  wait  until  his  case  has  been  concluded  before  he 
undergoes  rehabilitation.  By  this  time,  many  months  may  have  elapsed 
during  which  he  has  been  maximizing  his  disability  rather  than  emphasizing 
his  residual  capacities,  and  he  may  no  longer  be  a  fit  subject  for  rehabilita- 
tion. Cash  benefits  in  a  jurisdiction  may  be  structured  in  such  a  manner 
that  the  worker  has  no  incentive  to  accept  rehabilitation  nor  the  carrier  to 
offer  it.  In  too  many  jurisdictions,  the  workmen's  compensation  agencies 
have  failed  to  develop  any  standards  to  evaluate  the  adequacy  of  medical 
service  and  exercise  no  supervision  over  it.  The  injured  worker  may  find 
himself  in  the  hands  of  a  physician  who  is  reluctant  to  relinquish  his  patient, 
but  who  has  no  real  knowledge  of  modem  rehabilitation  procedures.  The 
worker  may  find  himself  in  an  area  in  which  there  are  no  modem  compre- 
hensive rehabilitation  facilities  which  can  evaluate  his  case  and  give  him 
the  comprehensive  range  of  treatment  which  may  be  necessary,  or  the  worker 
may  be  denied  some  rehabilitation  services  because  there  is  a  shortage  of 
trained  personnel  in  this  field. 

This  formidable  list  of  obstacles  to  the  rehabilitation  of  the  injured 
worker  should  not  obscure  the  fact  that,  daily,  many  workers  are  being 
returned  to  employment  after  having  had  the  advantages  of  a  full  regimen 
of  rehabilitation.  Possibly  the  most  damaging  charge  leveled  against  work- 
men's compensation  agencies  in  regard  to  rehabilitation  is  that  they  lack 
concern  with  this  area,  and  that  they  are  not  equipped  to  exercise  the  nec- 
essary administrative  and  supervisory  responsibilities.  In  light  of  the  history 
of  the  program,  this  is,  in  many  ways,  a  surprising  charge,  for  the  earliest 
workmen's  compensation  commissions  recognized  the  value  of  rehabilitation. 
They  realized  that  any  program  of  cash  benefits  was  not  really  an  adequate 
indemnification  for  the  injury  that  a  worker  suffered.  They  recognized 
that  the  only  real  remedy  was  to  get  the  employee  back  to  a  job  and  that 
this  might  involve  a  program  of  physical  restoration  as  well  as  vocational 
counseling  and  placement.  In  1918,  Massachusetts  passed  a  law  establishing 
a  division  for  the  training  and  instruction  of  persons  whose  capacity  for 
earning  a  living  had  been  destroyed  or  impaired  through  industrial  accident. 
The  following  year,  the  California  legislature  created  a  special  fund  to  be 
used  by  the  industrial  accident  commission  for  rehabilitation.  In  that  same 
year,  New  Jersey  passed  a  rehabilitation  statute  which  covered  all  persons 
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disabled  from  any  cause  who  were,  or  who  might  be  expected  to  become, 
totally  or  partially  incapacitated  for  remunerative  employment.  Under 
New  Jersey  statute,  rehabilitation  was  construed  to  include  a  program  of 
physical  restoration  as  well  as  vocational  training  and  placement.  Rehabili- 
tation clinics  were  established  in  New  Jersey  to  work  closely  with  the  work- 
men's compensation  administrators.^ 

This  promising  beginning  in  several  States  never  really  fully  developed. 
This  was  in  spite  of  the  fact  that,  as  early  as  1916,  the  International  Associ- 
ation of  Industrial  Accident  Boards  and  Commissions  annual  meetings 
were  being  advised  that  rehabilitation  of  injured  persons  and  readaptation 
of  dependents  in  fatal  cases  should  be  the  first  concern  of  workmen's  com- 
pensation. Workmen's  compensation  administrators  found  themselves 
occupied  with  providing  a  tribunal  to  adjudicate  disputes,  and  responsibil- 
ities for  rehabilitation  were  sloughed  off.  In  part,  these  were  taken  up  by  the 
State-Federal  program  of  vocational  rehabilitation  which  was  established 
under  Federal  legislation  in  1920.  Although  the  State-Federal  program 
was  oriented,  in  the  beginning,  toward  the  industrially  injured,  its  con- 
cern was  with  all  persons  with  disabilities,  no  matter  how  caused.  Legisla- 
tive restrictions  and  practice  combined  in  such  a  way  that  the  attention  of 
the  State  agencies  was  focused  primarily  on  the  vocational  aspects  of 
rehabilitation.  In  the  case  of  workmen's  compensation  claimants,  physical 
restoration  became  a  responsibility  of  the  employer  or  carrier,  and  the  voca- 
tional aspects  of  rehabilitation  were  handled  by  the  State-Federal  vocational 
rehabilitation  agencies.  This  bifurcation  of  responsibilities  led  to  many 
problems,  and  it  has  only  been  in  recent  years  that  we  have  witnessed  real 
attempts  to  bridge  the  administrative  gaps  between  the  two  agencies. 

In  principle,  the  rehabilitation  of  the  industrially  injured  worker  is  not 
a  controversial  matter.  Representatives  of  all  interest  groups  including 
the  AFL-CIO,  the  American  Mutual  Insurance  Alliance,  the  Association 
of  Casualty  and  Surety  Companies,  the  National  Rehabilitation  Association, 
the  International  Association  of  Industrial  Accident  Boards  and  Commis- 
sions, the  National  Association  of  Manufacturers,  the  United  States  Chamber 
of  Commerce,  the  American  Medical  Association,  and  the  American  College 
of  Surgeons  are  on  record  as  endorsing  the  desirability  and  necessity  of 
restoring  injured  workers  to  jobs  through  utilization  of  modern  rehabilita- 
tion methods,  services  and  facilities."  This  is  a  job  which  must  be  done, 
and  it  was  the  essential  task  of  the  Institute  to  examine  the  obstacles  to 
rehabilitation  and  to  make  recommendations  designed  to  eliminate  them. 


*  Information  about  the  early  history  of  rehabilitation  and  workmen's  compensation 
may  be  found  in  Earl  F.  Cheit,  Injury  and  Recovery  in  the  Course  of  Employment 
(N.Y.:  John  Wiley  and  Sons,  1961)  pp.  281-284;  Monroe  Berkowitz,  Workmen's 
Compensation,  The  New  Jersey  Experience  (New  Brunswick:  Rutgers  University 
Press,  1960)  pp.  194-216  and  Herman  M.  Somers  and  Anne  R.  Somers,  op.  cit.  pp. 
242-243. 

'  Policy  statements  of  these  various  groups  are  reproduced  in  appendices  C-K. 


Chapter  III 

Administrative  Responsibilities  of  the 
Workmen's  Compensation  Agency 


It  is  obvious  that  any  workmen's  compensation  law  can  be  only  as  good 
as  its  administration  and  it  is  just  as  obvious  that  good  administrators  can 
be  hobbled  by  a  poor  law.  Strong  spirited  personalities  can  do  much  in 
the  administration  of  a  law  encumbered  with  obsolete  provisions,  whereas 
flaccid  administrators  can  do  little  with  the  best  of  statutes. 

One  of  the  great  innovations  of  workmen's  compensation  was  the  intro- 
duction of  simplified  informal  procedures  which  were  designed  to  bring 
benefit  checks  to  injured  workers  at  the  time  they  were  most  needed.  The 
system's  founders  hoped  to  avoid  the  expense,  controversy,  delays  and  un- 
certainties which  were  prevalent  under  the  older  system  of  employer's 
liability.  Many  of  the  uncertainties  involved  in  recovery  were  removed 
when  workmen's  compensation  was  introduced  and  the  worker  became  en- 
tided  to  a  swift  determination  of  his  claim  and  assurance  of  benefits  without 
the  necessity  of  filing  suit  and  engaging  in  lengthy  legal  proceedings.  But 
in  the  absence  of  adversary  proceedings,  who  was  to  guarantee  that  the 
worker  received  what  was  due  him  under  the  law?  Who  was  to  see  that  he 
received  adequate  medical  and  rehabilitation  services? 

Students  of  workmen's  compensation  have  long  held  that  it  was  the 
responsibility  of  the  workmen's  compensation  administrators  to  assure  that 
the  provisions  of  the  law  were  carried  out  and  that  the  worker  would  receive 
what  was  due  him.  The  Somerses  claim  that  the  administrators  have  posi- 
tive duties,  not  only  to  adjudicate  contested  claims  or  administratively 
recognize  resolved  claims,  but  also  to  ascertain  that  rights  and  obligations  are 
actually  met.  In  the  Somerses'  view,  this  implies  disseminating  information 
about  the  law,  enforcing  coverage  and  insurance  requirements,  supervising 
claims  settlements,  hearing  contested  claims,  supervising  medical  and  re- 
habilitation provisions,  promoting  safety  and  industrial  hygiene  and  collect- 
ing and  analyzing  data  on  accidents,  claims,  settlements  and  benefit 
payments.^  One  would  be  hard  put  to  find  writers  on  workmen's  compen- 
sation who  disagree  with  these  thoughts.  The  common  thread  running 
through  many  of  the  recommendations  made  by  the  Institute  was  that  the 


*  Herman  M.  Somers  and  Anne  R.  Somers,  Workmen's  Compensation  (N.Y. :  John 
Wiley  and  Sons,  1954)  p.  143. 
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workmen's  compensation  administrators  must  assume  active  supervision  of 
the  cases  which  come  before  them.  They  have  an  obligation  to  see  that  the 
law's  provisions  are  known,  to  check  on  their  observance  even  in  uncontested 
situations,  to  supervise  medical  and  rehabilitation  services,  and  to  gather  and 
analyze  the  information  so  that  both  the  administrator  and  the  community 
can  evaluate  the  performance  of  the  program. 

This  assumes  that  workmen's  compensation  agencies  have  the  will,  the 
ability,  the  staff  and  financing  to  carry  on  an  effective  program  of  super- 
vision. The  sad  fact,  however,  is  that  most  workmen's  compensation 
agencies  work  under  statutes  that  do  not  specifically  assign  them  these 
responsibilities,  and  many  of  them  do  not  have  the  staff,  the  ability  or 
the  financing  to  carry  them  out. 

Most  workmen's  compensation  administrators  operate  in  a  world  which 
IS  quite  different  from  that  envisaged  for  them  by  the  students  of  the 
problem.  Workmen's  compensation  cases  which  come  before  them  fall 
into  two  general  categories.  One  is  that  of  the  uncontested  claims,  where, 
for  the  most  part,  they  have  abandoned  any  administrative  responsibilities, 
and  the  other  is  the  contested  claims  in  which  they  are  cast  in  the  role  of 
adjudicators  and  triers  of  facts  making  legal  determinations  as  to  the  extent 
of  disability  and  the  responsibility  for  same.  In  the  area  of  the  uncontested 
cases,  the  claims  handling  machinery  in  most  states,  while  designed  to  pro- 
vide speedy  inexpensive  benefits,  assumes  in  essence  that  the  law  will  be 
self-administering.  In  the  contested  cases,  involving  adversary  proceedings, 
the  administrators  must  be  alive  to  the  implications  of  the  impartiality  of 
their  position,  and  the  possibilites  that  their  decisions  will  be  reversed  by 
appeals  to  the  courts.  Neither  their  relative  aloofness  in  the  uncontested 
cases,  nor  their  role  as  adjudicators  in  the  contested  cases,  allows  them 
much  leeway  in  assuming  the  responsibility  of  seeing  to  it  that  the  worker 
receives  prompt  and  adequate  payment,  definitive  medical  care  and  an 
effective  rehabilitation  program. - 

In  19  States  and  Puerto  Rico,  workmen's  compensation  laws  are  admin- 
istered in  the  labor  department.  In  26  States,  the  law  is  administered  by 
an  independent  workmen's  compensation  agency.  In  two  of  these,  the 
labor  department  participates  through  representation  of  the  labor  com- 
missioner on  the  workmen's  compensation  agency.  In  these  States,  a  possi- 
bility of  transforming  the  workmen's  compensation  agency  into  an  effective 
administrative  body  at  least  exists.  In  five  States,  however,  the  adminis- 
tration of  the  compensation  acts  has  never  been  turned  over  to  an  adminis- 
trative agency  but  remain  with  the  courts.  In  these  jurisdictions,  the  act  is 
assumed  to  be  totally  self-administering,  and  only  in  cases  of  conflict,  is  a 
case  brought  to  court  for  resolution  of  the  disagreement.     There  can  be 


^  Earl  F.  Cheit,  Injury  and  Recovery  in  the  Course  of  Employment   (N.Y. :   John 
Wiley  &  Sons,  1961)  p.  251. 
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little  doubt  that  courts  are  not  organized  and  equipped  to  render  the  type 
of  service  needed  in  workmen's  compensation. 

The  assumption  of  self-administration  which  covers  the  whole  adminis- 
trative process  is  apparent  in  those  States  which  use  the  so-called  agreement 
method  to  resolve  uncontested  claims.  Under-  the  agreement  system,  which 
is  in  effect  in  a  majority  of  the  States,  the  parties,  i.e.,  the  employer  or  his 
insurance  carrier  and  the  worker,  agree  upon  a  settlement  before  payment 
is  made.  In  some  cases  the  agreement  must  be  approved  by  the  adminis- 
trative agency  before  payments  start.^  Frequently  the  administrative 
agency  merely  makes  a  statistical  note  of  the  injury  and  claim,  but  obtains 
no  further  official  notice  of  those  cases  which  do  not  develop  into  a  contest. 
The  agency  rarely  assumes  supervisory  responsibility  for  seeing  that  correct 
benefits  are  paid  or  that  medical  care  is  available  to  the  worker. 

Under  the  agreement  system  the  worker  is  given  a  chance  to  examine 
proposed  settlements  and  to  accept  or  reject  them.  The  assumption  is  made 
that  the  worker  knows  his  rights  under  the  law  and  that  he  will  file  a  con- 
tested claim  if  the  agreement  does  not  set  forth  the  amounts  and  services  to 
which  he  is  entitled.  Whether  or  not  this  system  works  out  is  largely  an 
unknown  matter.  Several  scattered  studies  in  particular  jurisdictions  would 
indicate  that  the  agreement  system  in  many  cases  fails  to  protect  the  claim- 
ants' rights.*  However,  since  the  workmen's  compensation  agencies  fre- 
quently know  very  little  about  the  agreements,  we  have  no  overall  evaluative 
data  to  check  on  them. 

The  laws  of  several  other  jurisdictions  (Arkansas,  Michigan,  Mississippi, 
Wisconsin,  the  District  of  Columbia  and  the  Longshoremen's  and  Harbor 
Workers'  Act),  adopt  a  difTerent  approach  in  noncontested  cases.  This  is 
the  "direct  settlement"  approach  which  relies  on  the  initiative  of  the 
employer  or  insurance  carrier  to  begin  payment  of  comp)ensation  to  the 
worker  or  his  dependents.  The  injured  worker  does  not  have  to  enter 
into  an  agreement  and  he  is  not  required  to  sign  any  papers  before  com- 
pensation starts.  The  laws  specify  what  a  worker  should  get,  and  presum- 
ably this  payment  is  insured  by  the  commission  requiring  reports  from 
employers,  carriers  and  doctors,  and  by  the  commission  investigating 
the  matter  and  correcting  any  errors  in  the  event  that  incorrect  payments  are 
made.     New  York  uses  a  direct  payment  system  for  some  cases  but  retains 


'  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  State  Workmen's  Com- 
pensation Laws,  Bulletin  161    (rev.  May,   1960)   p.  70. 

■*  Marshall  Dawson,  Problems  of  Workmen's  Compensation  Administration,  U.S. 
Department  of  Labor,  Bureau  of  Labor  Statistics,  Bulletin  672,  1940,  p.  120;  Monroe 
Berkowitz,  Workmen's  Compensation;  The  New  Jersey  Experience,  Rutgers  Univer- 
sity Press,  New  Brunswick,  N.J.,  1960,  pp.  103-104;  Sam  B.  Barton,  How  Texas 
Cares  for  Her  Injured  Workers,  North  Texas  State  College,  Denton,  Tex.,  1956, 
p.  68;  James  M.  Morgan,  Marvin  Snider,  and  Marion  G.  Sobel,  Lump  Sum  Re- 
demption Settlements  and  Rehabilitation,  Survey  Research  Center,  The  University 
of  Michigan,  Ann  Arbor,  Mich.,  1959,  p.   12. 
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the  hearing  system  (formerly  used  exclusively)  for  many  others,  even 
though  uncontested.  The  possibilities  for  eiTective  discharge  of  adminis- 
trative duties  appear  to  be  greater  under  the  direct  payment  system  than 
under  the  agreement  system,  if  only  because  the  workmen's  compensation 
administrators  have  available  to  them  greater  knowledge  of  the  claims 
which  are  filed  and  paid. 

If  a  worker  is  dissatisfied  with  a  proposed  agreement  or  a  proffered  settle- 
ment, he  has  the  option  of  filing  a  claim  which  may  then  involve  him  in  the 
area  of  litigation. 

The  problems  which  extensive  litigation  poses  as  a  barrier  to  the  rehabili- 
tation of  workers  will  be  discussed  elsewhere  in  this  report.  The  point 
to  be  made  here  is  that  the  energies  of  the  limited  staff  available  in  the 
workmen's  compensation  agencies  are,  for  the  most  part,  taken  up  with  the 
problems  involved  in  resolving  disputed  claims. 

If  blame  is  to  be  assessed  for  this  state  of  affairs  it  must  not  rest  solely 
with  the  workmen's  compensation  administrators.  Given  the  way  the 
laws  are  written  and  the  methods  by  which  the  system  has  evolved,  they 
must  discharge  the  task  given  to  them,  which  is  to  adjudicate  claims  which 
fall  into  the  contested  realm.  It  will  not  be  easy  for  administrators  to 
transform  their  agencies  from  forensic  ones  to  agencies  which  are  actively 
concerned  with  supervising  and  administering  the  workmen's  compensation 
process  from  early  reporting  to  final  rehabilitation. 

According  to  Dr.  Alexander  P.  Aitken:  ^  "Perhaps  the  most  difficult  task 
of  all  will  be  to  overcome  the  inertia  of  the  workmen's  compensation  agen- 
cies. Too  many  agencies  consider  themselves  as  judicial  bodies  concerned 
only  with  the  legal  disposition  of  compensation  problems.  The  thought  that 
they  must  be  responsible  for  the  physical  welfare  of  the  worker  and  his 
ability  to  return  to  work  probably  is  distasteful  to  most  commissioners. 
This  is  a  new  field  for  them,  a  field  about  which  they  know  little."  While  not 
every  one  would  agree  with  Aitken  that  this  is  the  most  difficult  task  of  all, 
there  can  be  little  doubt  that  the  administrative  tasks  cannot  be  accomplished 
unless  the  administrative  agencies  have  available  to  them  information  about 
accidents  and  claims,  unless  adequate  statistical  materials  are  collected, 
analyzed  and  reviewed,  unless  the  agency  assumes  the  responsibility  for  in- 
forming workers  of  their  rights  under  the  law,  unless  the  administrative 
agency  is  adequately  financed,  and  finally,  unless  it  has  available  a  high 
type  of  personnel  who  are  adequately  paid  to  discharge  their  duties.  Each 
of  these  problems  was  discussed  by  the  seminar. 


^  "Supervision  of  Medical   Care   Under  Workmen's  Compensation."      Paper  pre- 
pared especially  for  the  Institute. 
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Reporting  Procedures 

If  workmen's  compensation  agencies  are  to  discharge  their  administrative 
task  they  must  have  before  them  knowledge  of  the  extent  of  work  injuries  as 
well  as  data  which  will  enable  them  to  know  something  of  the  work  han- 
dled, the  speed  with  which  it  is  handled  and  the  difficulties  which  cause 
delay — in  short,  facts  concerning  the  efficiency  of  administration.  It  is  also 
necessary  for  administrators  to  know  about  the  incidence  and  causes  of  work 
accidents,  the  functioning  of  medical  and  benefit  provisions  of  the  law,  and 
in  general  how  the  law  affects  injured  workers. 

Of  the  64  workmen's  compensation  jurisdictions  in  the  United  States  and 
Canada,  63  require  1  or  more  of  the  parties  involved  in  a  work  injury  to 
file  a  report  with  the  workmen's  compensation  agency.''  Some  States  require 
that  all  parties  involved,  the  employee,  employer,  doctors  and  insurance 
carrier  file  a  report.  On  the  other  hand  in  some  States,  the  only  report 
required  is  an  employee's  signed  receipt  for  compensation  paid  in  compen- 
sable cases. 

There  is  considerable  variation  in  the  type  of  injuries  which  employers 
are  required  to  report.  The  most  frequent  requirement  (found  in  27  juris- 
dictions) is  that  "all  injuries"  be  reported.  This  requirement  is  so  vague 
that  it  may  be  observed  more  in  the  breach  than  in  the  practice.  Nineteen 
jurisdictions  require  that  all  injuries  requiring  medical  treatment  or  causing 
absence  from  work  be  reported.  Sixteen  other  jurisdictions  confine  their 
reporting  requirements  from  the  employer  to  all  injuries  causing  absence 
from  work. 

The  laws  of  60  jurisdictions  provide  a  penalty  for  failure  on  the  part  of 
the  employer  to  report  an  injury.  A  maximum  of  $500  is  the  fine  most  fre- 
quently specified.     Four  jurisdictions  have  no  penalty  in  this  regard. 

An  employer's  final  report  is  required  in  47  jurisdictions.  These  are  to 
be  filed  when  the  injured  employee  returns  or  is  able  to  return  to  work. 
A  number  of  jurisdictions  also  require  supplemental  reports  at  intervals 
during  the  course  of  the  worker's  disability.  It  should  be  noted  that  17 
jurisdictions  require  no  supplemental  or  final  report. 

Fifty-five  jurisdictions  require  that  a  physician  file  a  report  covering  the 
treatment  of  a  work  injury.  In  some  cases,  the  physician  reports  all  work- 
men's compensation  cases,  in  other  instances  compensable  cases  only.  In 
certain  jurisdictions  physician's  reports  are  filed  only  upon  request.  Nine 
jurisdictions  have  no  provisions  for  reporting  by  physicians. 

It  is  essential  that  each  of  the  jurisdictions  have  an  adequate  reporting 
and  statistics  program.  If  overall  information  about  the  effectiveness  of 
workmen's  compensation  programs  in  the  country  as  a  whole  is  to  be  devel- 


*The  information  on  reporting  procedures  is  from  lAIABC,  Guide  to  Work  Injury 
Reporting,  United  States  and  Canada,  1960.  It  should  be  noted  that  this  report 
covered  10  Canadian  jurisdictions  as  well  as  all  U.S.  jurisdictions. 
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oped,  then  it  is  essential  that  eflforts  be  made  to  have  the  statistical  reporting 
of  the  jurisdictions  on  some  uniform  basis.  Efforts  in  this  regard  have 
been  made  by  the  lAIABC  ever  since  1915  when  the  newly  formed  associa- 
tion established  a  committee  on  statistics  and  costs. ^  During  the  ensuing 
years,  many  committees  worked  on  the  problem,  and  in  1956,  a  model  form 
for  "employer's  first  report  of  work  injury"  was  officially  adopted  by  the 
lAIABC.  The  recommended  standard  form  solicits  basic  data  concerning 
the  accident  which  produced  the  injury,  while  minimizing  insofar  as  possible 
the  burden  of  reporting  imposed  upon  employers.  Many  jurisdictions  have 
not  yet  adopted  this  or  a  comparable  form.  The  Institute  endorsed  the  work 
of  the  lAIABC  in  developing  an  adequate  first  report  of  accident  form  and 
in  making  uniform  the  statistics  gathered  by  the  various  jurisdictions.  In 
addition  to  the  first  report  of  accident  form,  it  is  necessary  that  the  com- 
mission receive  reports  from  physicians  and  follow-up  reports  at  short 
intervals  in  order  to  follow  the  progress  of  a  case.  These  are  necessary  if  the 
commission  is  to  have  knowledge  of  the  practical  functioning  of  the  medical 
and  cash  benefit  provisions  of  the  law  and  how  they  affect  injured  workers. 

Reporting  Forms  and  Statistics  in  Cases  Involving  Rehabilitation 

The  necessity  for  an  adequate  system  of  reporting  and  statistics  goes 
beyond  the  need  for  managerial  or  administrative  statistics  which  deal  with 
such  matters  as  work  loads,  or  even  reports  and  statistics  designed  to  insure 
compliance  with  the  benefit  provisions  of  the  law.  Reports  designed  for 
case-finding  purposes  are  necessary  to  bring  to  the  attention  of  the  commis- 
sion those  workers  who  may  be  in  need  of  rehabilitation  services.  A 
reporting  procedure  by  itself  will  never  assure  that  workers  in  need  of 
rehabilitation  will  be  found  in  time,  or  that  the  necessary  services  will  be 
made  available  to  them.  This  is  dependent  not  only  upon  the  receipt  of 
adequate  reports  but  also  on  the  supervision  of  the  services  offered.  Con- 
sequently this  matter  will  be  discussed  again  in  Chapter  VII  Supervision  of 
Medical  Care  and  Rehabilitation  Services  and  also  in  Chapter  VIII  Reha- 
bilitation Facilities  and  Personnel.  However,  before  a  worker  can  be  reha- 
bilitated through  the  efforts  of  the  workmen's  compensation  agency,  it  is 
necessary  for  that  agency  to  screen  cases  to  determine  which  workers  would 
be  likely  candidates  for  rehabilitation. 

To  obtain  information  about  the  use  of  reporting  forms  in  rehabilitation 
cases,  the  Bureau  of  Labor  Standards  of  the  U.S.  Department  of  Labor 
wrote  to  workmen's  compenstaion  administrators  in  25  States  having 
special  provisions  relating  to  rehabilitation.     In  a  report  prepared  for  the 


^  Jean  C.  Powers,  "Workmen's  Compensation  Statistics"  paper  presented  at  Inter- 
state Conference  on  Labor  Statistics,  Knoxville,  Tenn.,  1959.  P.  25  of  this  paper 
contains  a  concise  history  of  the  efforts  to  obtain  usable  and  uniform  statistics  in  this 
field. 
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Institute,  the  Bureau  provided  information  about  16  of  the  States  which 
responded. 

Some  of  the  States  rely  on  the  regular  employers'  reports  of  the  injury  or 
the  medical  reports  from  the  physicians  for  case-finding  purposes.  These 
reports  are  screened  to  select  the  cases  which  appear  to  require  rehabilita- 
tion and  where  rehabilitation  appears  to  be  feasible.  Some  criteria  are 
obviously  necessary  to  aid  the  persons  doing  the  screening  so  that  the  selec- 
tion of  potential  cases  can  be  made  as  objectively  and  systematically  as 
possible.  Most  agencies  have  only  fairly  general  criteria;  for  example, 
permanent  impairment  resulting  from  the  injury,  particularly  amputation 
cases.  Other  States  screen  out  all  cases  involving  permanent  disabihty 
greater  than  a  predetermined  percentage,  or  cases  where  the  worker  is 
disabled  for  more  than  a  predetermined  number  of  weeks.  Several  agen- 
cies list  general  guidelines,  but  leave  a  great  deal  to  the  discretion  of  the 
administrative  officials  who  screen  the  reports. 

According  to  the  Bureau  of  Labor  Standards,  only  a  few  States  use 
special  forms  which  are  specifically  designed  for  reporting  rehabilitation 
cases.  One  of  these  is  the  New  York  "R"  form  which  must  be  filed  by  the 
employer  or  insurance  carrier  in  all  cases  involving  disability  lasting  60 
days  or  more,  and  in  all  other  cases  where  rehabilitation  services  have  been 
initiated  or  are  deemed  necessary.  This  system  was  designed  to  provide  for 
early  identification  of  claimants  with  severe  disability  or  potentially  severe 
disability.  In  this  form,  the  carriers  are  asked  to  indicate  the  possibilities 
of  rehabilitation  in  such  cases.  The  "R"  forms  are  evaluated  by  the  rehabili- 
tation section  of  the  Workmen's  Compensation  Board  consisting  of  trained 
rehabilitation  personnel,  physicians  and  social  workers  who  may  order  a 
medical  examination  by  a  Board  physician  if  they  consider  it  necessary. 

The  Missouri  Board  of  Rehabilitation  has  a  series  of  special  forms  as 
well  as  a  "Statement  of  Policy"  which  is  sent  with  each  initial  inquiry  in 
the  case  for  the  guidance  of  the  attending  physician.  Several  States  have 
special  forms  for  use  in  referral  of  cases  to  the  State  vocational  rehabilitation 
agency. 

In  our  present  state  of  knowledge  it  is  not  possible  to  specify  a  particular 
form  which  should  be  used  for  the  screening  of  cases,  or  the  specific  criteria 
which  the  examiners  of  the  form  ought  to  look  for.  However,  in  light  of 
the  importance  of  early  case  finding,  the  Institute  endorsed  the  principle  of 
a  reporting  procedure  which  would  be  useful  in  the  screening  and  evalu- 
ation of  cases  which  could  benefit  by  rehabilitation  services. 

For  evaluative  purposes  it  is  desirable  that  statistics  be  available  on  the 
number  of  referrals  of  workmen's  compensation  cases  for  rehabilitation  pur- 
poses, the  time  lag  from  the  date  of  injury  to  date  of  referral  for  rehabilita- 
tion, the  type  of  cases  referred  and  the  nature  of  rehabilitation  provided. 
These  data  could  be  developed  cooperatively  by  the  agencies  concerned. 

692-848  O— 63 4 
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Studies  which  show  the  actual  results  of  rehabilitation  would  be  par- 
ticularly valuable.  These  should  involve,  for  example,  a  follow-up  on 
actual  cases  to  determine  what  the  rehabilitated  worker  is  doing  five  or 
ten  years  after  he  received  his  rehabilitation  services,  and  to  indicate  whether 
he  is  still  benefiting  from  the  rehabilitation  received.  Such  studies  should 
include  the  income  received  before  and  after  rehabilitation,  the  efTect  of  any 
special  maintenance  benefits  provided  under  the  law  to  encourage  the 
injured  worker  to  undergo  rehabilitation,  the  efTect  of  rehabilitation  on 
compensation  costs  and  the  attitude  of  the  injured  worker's  doctor,  em- 
ployer and  insurance  carrier  towards  rehabilitation. 

Informing  Workers  of  Their  Rights 

The  assumption  in  many  jurisdictions  that  the  law  can  be  self-adminis- 
tering and  that  the  workmen's  compensation  agency  need  not  intervene 
except  in  cases  of  contest  has  resulted  in  leaving  the  injured  worker  in 
many  cases  without  information  about  his  rights  under  the  law.  The 
increasing  trend  toward  controverting  cases  can  be  attributed,  in  part,  to 
the  lack  of  knowledge  on  the  part  of  workers  of  their  rights  under  the 
statutes.  The  Institute  endorsed  the  idea  of  the  workmen's  compensation 
agencies  assuming  the  responsibility  for  disseminating  information  about  the 
law  to  all  interested  parties.  Specifically,  in  cases  of  an  accidental  injury, 
the  compensation  commission  should  promptly  inform  the  injured  worker 
of  all  of  his  rights,  including  the  right  to  rehabilitation. 

Personnel 

Any  discussion  of  the  problems  of  administration  must  inevitably  con- 
cern itself  with  the  quality  of  personnel  entrusted  with  these  tasks.  James 
J.  Reid,  member  of  the  South  Carolina  Industrial  Commission  and  a  former 
president  of  the  lAIABC,  echoes  the  findings  of  many,  when  he  states  that 
the  boards  and  commissions  assigned  to  administer  workmen's  compensation 
laws  are  understaffed,  and  often  subject  to  change  with  political  fortunes.^ 
Among  several  suggestions  which  he  makes  for  alterations  in  State  work- 
men's compensation  laws  to  encourage  full  rehabilitation  of  injured  em- 
ployees, is  that  an  adequate  administrative  staff  be  provided  for  claims 
handling,  including  a  medical  director  and  assistants  for  strong  supervision 
of  all  phases  of  medical  care. 

In  Commissioner  Reid's  words : 

"The  adjudicating  and  claims  personnel  of  a  board  or  commission  must 
be  well  trained  and  experienced,  and  by  an  inherent  personal  attitude  and 

'  James  J.  Reid,  "Some  Pathways  for  Encouraging  Rehabilitation  in  Workmen's 
Compensation."  Paper  prepared  especially  for  the  Institute.  The  quotation  which 
follows  is  from  Commissioner  Reid's  paper. 
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bent  of  mind  capable  of  accomplishing  that  degree  of  justice,  fairness  and 
will  to  reach  an  objective  decision  that  brings  about  universal  acceptance 
of  a  workman's  compensation  commission  or  board  as  an  effective  instru- 
ment of  social  justice. 

"The  one  most  important  element  of  any  successful  workmen's  com- 
pensation system  is  the  adjudicator  himself.  Workmen's  compensation 
adjudicators  distribute  more  money  than  lower  State  court  judges.  Their 
decisions  have  infinitely  greater  social  and  economic  consequences  on  society 
than  all  decisions  of  all  State  judges  in  personal  injury  suits. 

"The  adjudicator,  in  addition  to  exercising  the  fearful  power  of  judge 
and  jury,  is  expected  to  have  a  command  of  the  law  and  the  workmen's 
compensation  law  in  particular,  with  its  many  general  principles  and  their 
exceptions  for  proper  construction  ot  applicable  law.  He  is  expected  to 
be  well  informed  on  the  human  anatomy,  its  physiological  makeup  and  func- 
tion ;  to  be  conversant  with  all  human  diseases  and  maladies ;  to  be  acquainted 
with  the  many  and  variable  traumatic  influences  upon  the  human  body,  and 
have  wide  knowledge  of  toxicology.  He  must  have  sound  reasoning  powers 
of  the  mind  and  a  heart  disposed  to  honesty  and  justice  under  the  law  in  de- 
ciding questions  of  accidental  injury,  causation  and  evaluation.  He  must 
have  knowledge  of  and  use  a  great  deal  of  psychology  in  dealing  with 
persons  with  all  sorts  of  personalities.  He  must  know  or  be  able  to  learn 
quickly  in  a  given  case  the  nature  of  the  operation  of  any  employment  in 
order  to  know  the  truth  imperative  to  correct  findings  of  fact.  He  must 
be  somewhat  of  an  engineer,  employment  placement  expert,  a  rehabilitation 
consultant  and  have  a  fair  knowledge  of  physics  and  chemistry.  In  many 
cases  where  claimants  are  not  represented  by  an  attorney,  the  adjudicator 
must  protect  their  rights,  plead  their  cases,  guide  any  settlement  and,  when 
necessary,  make  a  proper  record  of  evidence. 

"In  spite  of  small  salaries  and  inherent  political  mortality,  we  have  a 
high  quality  of  adjudicators.  Men  and  women  who  come  into  workmen's 
compensation  without  prior  experience  become  fascinated  with  the  op- 
portunity to  perform  worthwhile  service  and  quickly  learn  their  jobs.  Be- 
cause of  a  peculiar  love  for  the  work  and  a  deep  feeling  of  being  needed 
and  useful,  they  want  to  stay  on.  Most  of  those  who  are  fortunate  enough 
to  keep  their  jobs  do  so  with  some  personal  sacrifice.  But  the  tragedy  is  that 
many,  just  about  the  time  they  have  gained  enough  experience  and  acquired 
sufficient  knowledge  to  realize  their  greatest  ability  in  workmen's  com- 
pensation, are  dropped  by  the  wayside. 

"It  is,  of  course,  more  often  true  than  not  that  State  boards  and  com- 
missions and  stafT  are  not  insulated  from  great  pressures,  political,  economic 
and  other,  brought  to  bear  upon  them  in  the  carrying  out  of  their  duties. 
This  is  often  due  to  the  absence  of  adequate  protection  by  an  adequate  merit 
system.     Fear  of  reprisal  has  caused  many  an  adjudicator  to  fall  short  of 
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objectivity  because  to  do  so  would  not  be  a  healthy  thing  for  him.  It  is 
well  known  that  to  obtain  legislative  approval  of  a  merit  system  with  respect 
to  individual  state  agencies  is  quite  difficult,  and  may  be  well  nigh  impos- 
sible as  a  practical  matter.  I  do  believe,  though,  that  as  a  first  step  in 
obtaining  and  retaining  the  cadre  of  specialists  of  the  kind  needed  to  admin- 
ister our  workmen's  compensation  laws,  we  should  have  at  least  the  kind 
of  guarantees  which  are  afforded  by  what  are  frequently  called  adminis- 
trative procedure  acts.  These  acts  in  general  provide  the  rules  of  the  game 
for  affording  due-process  hearings,  for  full  and  fair  hearings,  for  adequate 
judicial  review  and  (most  important  from  our  standpoint  in  this  context) 
for  the  selection,  appointment  and  tenure  of  a  highly  specialized  individual, 
the  adjudicator  or  hearing  officer,  who  performs  the  quasi-judicial  function. 
With  such  a  state  law  applicable  to  all  of  the  state  agencies  performing 
quasi-judicial  functions,  a  bulwark  of  protection  would  exist  against  the 
injustices  perpetrated  under  the  label  of  favors,  compulsions  or  whatever 
you  may  call  them.  So  far  as  I  am  aware,  there  is  a  favorable  climate 
in  many  parts  of  this  country  for  consideration  for  such  type  of  law.  Many 
States  would  no  doubt  welcome  this  lift  toward  adequate  administrative 
machinery. 

"Workmen's  compensation  adjudicators  have  unusual  wisdom  and  under- 
standing and  have  developed  a  peculiar  expertise  in  the  workmen's  com- 
pensation field,  which,  as  it  is  used,  is  often  misunderstood.  They  are  often 
criticized  for  their  decisions.  Some  medical  doctors  and  others  have  at 
times  been  unkind  in  this  criticism  without  furnishing  any  better  tools 
helpful  to  the  adjudicators.  There  are  many  pathological  and  psychic  con- 
ditions of  the  human  body  with  an  etiopathogenesis  either  unknown  or 
terribly  obscure.  Medical  witnesses  often  disagree  on  the  relationship  of  a 
given  pathological  or  psychosomatic  condition  to  an  occupational  activity, 
and  they  disagree  terribly  at  times  on  theories  of  etiology  of  many  such 
conditions;  moreover,  the  doctors  often  cannot  make  or  agree  on  a  secure 
diagnosis  which  is  determining  questions  of  causal  relation  between  an 
implicated  work  activity  or  condition  to  disability  or  death.  In  such  cir- 
cumstances, administrators  as  a  matter  of  duty  go  forward  with  empirical 
decisions,  somehow  groping  on  and  muddling  through  as  men  and  women 
of  good  will  doing  their  best  with  the  knowledge  and  experience  at  hand, 
seeking  to  do  what  is  just  and  what  is  right." 

This  is  at  once  a  strong  defense  of  the  present  administrator  and  a  plea 
that  the  quality  of  the  administration  be  improved.  The  Institute  recog- 
nized that  the  policy-making  positions  in  the  workmen's  compensation 
agencies  will  inevitably  be  influenced  by  the  changing  political  currents 
in  the  respective  jurisdictions.  However,  it  noted  with  approval  the  work 
that  has  been  done  through  the  years  by  the  lAIABC  in  its  efforts  to  im- 
prove performance  standards  and  to  professionalize  the  work  of  workmen's 
compensation  administrators.     The  Institute  endorsed  the  principle  that 
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personnel,  with  the  possible  exception  of  the  highest  policy  makers,  should 
be  hired  only  on  the  basis  of  their  technical  and  professional  qualifications 
and  that  they  should  enjoy  tenure  of  service  without  being  subject  to  arbi- 
trary dismissal  for  reasons  unconnected  with  the  performance  of  their 
duties. 

Administrative  Structure 

Several  jurisdictions  have  experimented  with  various  ways  of  adminis- 
tratively organizing  rehabilitation  units  within  their  compensation  agencies. 
For  example,  the  Florida  Industrial  Commission  has  a  rehabilitation  depart- 
ment with  nine  rehabilitation  nurses  on  its  staff.  The  commission's  claim 
examiners  refer  to  the  rehabilitation  department  all  cases  they  feel  are  in 
need  of  rehabilitation.  Where  it  appears  that  the  injured  worker  might 
encounter  difficulty  in  returning  to  his  former  job,  referral  is  made  to  one 
of  the  rehabilitation  nurses  who  then  contacts  the  injured  worker,  the 
doctor  and  employer.  She  makes  an  evaluation  of  each  case  to  determine 
the  rehabilitation  needs  of  the  injured  employee  and  submits  a  rehabilita- 
tion survey  which  contains  her  recommendation.  Referrals  may  be  made 
to  the  Division  of  Vocational  Rehabilitation,  Florida  State  Employment 
Service,  or  to  a  rehabilitation  center,  depending  on  the  needs  of  the  injured 
worker.  All  referrals  are  accompanied  with  a  complete  case  history,  copies 
of  all  pertinent  medical  reports  and  the  status  of  compensation. 

The  rehabilitation  department  is  also  given  the  responsibility  of  investi- 
gating requests  for  lump-sum  payments  in  excess  of  $1,000.  The  rehabili- 
tation nurse  conducts  a  thorough  investigation  of  all  such  requests  and 
submits  a  written  report  to  the  deputy  commissioner  of  her  findings  and 
recommendations.^ 

This  is  but  one  example  of  the  way  in  which  administrative  arrangements 
are  made  within  workmen's  compensation  agencies  to  handle  rehabilitation. 
New  Jersey  has  established  a  rehabilitation  section  within  its  commission. 
The  Institute  recommended  that  each  workmen's  compensation  agency 
establish  a  rehabilitation  unit  consisting  of  medical  and  other  qualified 
rehabilitation  personnel.  Further  details  on  the  administrative  require- 
ments and  the  personnel  requirements  of  the  rehabilitation  unit  are  con- 
tained in  the  recommendations  of  the  Seminar  on  the  Supervision  of  Med- 
ical Care  (Chapter  IV)  and  the  Seminar  on  Rehabilitation  Facilities  and 
Personnel  (Chapter  VII). 

Since  total  rehabilitation  may  involve  vocational  rehabilitation  agencies 
and  voluntary  agencies,  the  Institute  recognized  the  necessity  for  the  work- 
men's compensation   agencies   to  establish  liaison  with   all   agencies  and 


*  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  "Reporting  Forms  and 
Statistics  in  Cases  Involving  Rehabilitation  of  Injured  Workers"  pp.  12-14,  pre- 
pared especially  for  the  Institute. 
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resources  within  the  States  and  to  implement  its  administrative  procedures 
so  as  to  insure  appropriate  and  expeditious  referral  of  cases. 

Financing  of  Compensation  Agencies 

If  workmen's  compensation  agencies  are  to  discharge  efTectively  the  ad- 
ministrative duties  envisaged  for  them,  it  is  obvious  that  the  compensation 
commissions  must  be  adequately  financed.  This  is  especially  important  if 
they  are  to  attract  the  calibre  of  personnel  qualified  for  their  work.  Several 
of  the  seminars  made  recommendations  to  the  efTect  that  the  professional 
people  hired  by  the  commissions  should  be  remunerated  according  to  the 
alternative  earning  opportunities  open  to  them  in  the  community. 

It  has  been  estimated  that  State  administrative  costs,  that  is  the  amounts 
spent  by  State  commissions,  departments  and  agencies,  in  administering  the 
workmen's  compensation  laws  and  supervising  the  operations  of  the  insur- 
ance medium — the  private  carrier,  the  self-insurer  and/or  the  State  fund, 
amounted  only  to  $23.9  million  in  the  fiscal  year  1959-60  for  the  District 
of  Columbia  and  39  States  for  which  data  were  available.^"  This  excludes 
seven  States  with  exclusive  funds,  the  Federal  system  where  the  task  of  ad- 
ministering the  law  is  generally  merged  with  that  of  providing  insurance 
protection,  and  four  States  where  the  laws  are  court  administered.  Any 
discussion  of  administrative  costs  is  complicated  by  the  fact  that  so  much  of 
the  administration  has  been  delegated  to  the  private  insurance  carriers  and 
the  State  funds.  Each  carrier  sets  aside  a  portion  of  his  premiums  allocated 
for  expense  loadings  to  the  administration  of  claims  as  well  as  to  such  items 
as  accident  prevention  and  rehabilitation.  In  half  the  jurisdictions,  the 
administrative  expenses  are  financed  through  assessments  against  the  insur- 
ance mediums  and  hence  do  not  represent  an  additional  cost  of  workmen's 
compensation  since  they  are  included  in  the  premium  charge  of  carriers  to 
employers.  In  the  other  half  of  the  jurisdictions,  the  administrative  ex- 
penses are  financed  through  appropriations  from  the  general  treasury. 

According  to  Skolnik,  State  administrators  prefer  to  have  workmen's 
compensation  costs  financed  through  assessments  rather  than  legislative 
appropriations.  Although  only  one  State,  Montana,  made  this  switch  during 
the  past  decade,  the  proportion  met  through  assessments  has  been  slowly 
increasing.  In  1959-60,  of  the  total  administrative  costs  of  $23.9  million, 
$8. 1  million,  or  34  percent  was  financed  through  legislative  appropriations. 
The  remaining  66  percent  or  $15.8  million  was  financed  through  assessments 
on  carriers. 

The  Institute  did  not  make  a  choice  between  the  methods  of  financing 
administration.     It  should  be  recognized  that  regardless  of  whether  funds 


^''  Alfred   M.    Skolnik,    "New    Benchmarks   in   Workmen's   Compensation"    Social 
Security  Bulletin,  vol.  25,  No.  6  (June  1962)  pp.  17-18. 
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come  from  the  general  treasury  or  through  assessments  on  carriers,  they  must 
be  appropriated  by  the  State  legislatures  before  they  can  be  made  available 
to  the  workmen's  compensation  agencies.  The  Institute  recommended  that 
sufficient  funds  be  made  available  to  the  agency  and  to  its  rehabilitation  unit 
to  provide  adequate  and  continuous  service.  Although  the  method  of 
financing  is  a  responsibility  of  the  individual  State,  in  the  long  run  economies 
could  be  achieved,  especially  in  the  field  of  rehabilitation,  if  compensation 
agencies  were  adequately  staffed  with  competent  well-paid  personnel  in  the 
field  of  claims  handling  and  rehabilitation.^^ 

Recommendations 

1.  Workmen's  compensation  commissions  should  assume  the  positive 
obligation  of  administering  the  workmen's  compensation  program  in 
all  of  its  phases.  This  includes,  but  is  not  limited  to,  the  disseminating 
of  information  about  the  program,  the  supervising  of  claims  settle- 
ments, the  hearing  of  contested  claims  and  the  supervision  of  medical 
and  rehabilitation  services. 

In  order  to  fulfill  their  administrative  role,  workmen's  compensation 
agencies  should  consider  themselves  as  something  more  than  adjudi* 
cators  of  conflicting  claims.  Instead,  they  should  see  themselves  as 
agencies  deeply  concerned  with  the  provision  of  services  which  will 
enable  the  injured  workman  to  receive  benefits  due  him  under  the 
statute,  and  to  ensure  his  speedy  return  to  employment.  The  agencies 
should  be  concerned  with  the  efficient  workings  of  administrative 
procedures  at  the  minimum  costs  consistent  with  performance  objec- 
tives. 

2.  Workmen's  compensation  agencies  should  fully  inform  the  injured 
worker  of  his  rights  under  the  law,  including  his  rights  to  rehabilitation 
services. 

3.  In  order  to  discharge  its  administrative  tasks,  workmen's  compensation 
agencies  should  have  an  effective  procedure  for  reporting.  This  should 
include  prompt  reporting  by  employers  and  carriers  as  well  as  physi- 
cians' reports  and  follow-up  reports  at  short  intervals. 

4.  Workmen's  compensation  agencies  should  call  for  and  compile  ade- 
quate records  and  statistics  which  should  include  data  on  medical  care 
and  other  service  benefits.  These  data  should  be  published  periodically. 
Analysis  of  these  data  will  be  of  value  in  revealing  trends  and  judging 
the  adequacy  of  the  program. 

5.  Workmen's  compensation  agencies  should  establish  rehabilitation  units 
consisting  of  medical  and   other  qualified   rehabilitation  personnel. 


"  The  problems  involved  in  the  financing  of  rehabilitation  services  are  discussed  in 
chapter  VII. 
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These  units  should  have  reports  available  to  them  in  order  that  they 
may  screen  and  evaluate  cases  for  rehabilitation  potential. 

Medical  personnel  within  rehabilitation  units  should  continuously 
review  the  adequacy  and  effectiveness  of  medical  care  of  cases  within 
their  jurisdiction.  If  hospital  care  is  indicated  in  a  rehabilitation  case, 
workmen's  compensation  agencies  should  require  that  a  claimant  be 
hospitalized  only  in  a  properly  accredited  hospital. 

6.  Workmen's  compensation  agencies  should  establish  liaison  with  all 
agencies  and  resources  within  their  states  concerned  with  rehabilita- 
tion, and  should  implement  administrative  procedures  so  as  to  insure 
appropriate  and  expeditious  referral. 

7.  Encouragement  should  be  given  to  seminars  and  other  public  in- 
formation methods  in  order  more  fully  to  inform  physicians,  lawyers, 
management,  unions,  carriers,  etc.  of  rehabilitation  services  available 
and  to  encourage  them  to  work  more  closely  with  these  state  agencies 
and  with  each  other  in  promoting  rehabilitation  for  claimants. 

8.  In  dealing  with  the  qualifications  of  workmen's  compensation  agency 
personnel,  it  is  recognized  that  policy  makers  at  the  highest  levels  in 
their  respective  state  agencies  may  have  to  be  considered  on  a  different 
basis  from  other  personnel.  In  the  case  of  these  policy  makers,  the 
Institute  noted  with  approval  the  efTorts  of  the  lAIABG  to  improve 
performance  standards,  and  to  strive  increasingly  for  the  achievement  of 
professional  status  for  workmen's  compensation  administrators. 

Whatever  the  standards  established  for  the  highest  policy  makers  in 
the  State's  service,  it  is  clear  that  other  personnel  should  be  hired  only 
on  the  basis  of  their  technical  and  professional  qualifications.  They 
should  enjoy  tenure  of  service  and  not  be  subject  to  arbitrary  dismissal 
for  reasons  unconnected  with  the  performance  of  their  duties. 

9.  To  assure  that  injured  workers  receive  the  services  they  require,  States 
should  provide  sufficient  funds  to  enable  the  workmen's  compensation 
agencies  and  rehabilitation  units  to  provide  adequate  and  continuous 
care.  While  the  method  of  financing  should  be  the  responsibility  of  the 
individual  State,  it  should  be  both  adequate  and  continuing. 

10.  The  administrative  responsibility  of  workmen's  compensation  agen- 
cies should  not  cease  with  the  settlement  of  claims  as  the  resolution  of 
contested  cases.  In  cases  of  permanent  disability,  the  claimant  should 
be  under  the  continuing  jurisdiction  of  the  workmen's  compensation 
agency  for  the  entire  period  of  his  disability. 


Chapter  IV 

Litigation  as  a  Barrier  to  Rehabilitation 


Introduction 

Workmen's  compensation  laws  were  originally  designed  to  avoid  the  in- 
equities and  the  litigiousness  which  were  prevalent  under  the  displaced  sys- 
tem of  common  law  and  employers'  liability.  In  exchange  for  the  right 
to  sue  for  full  damages  the  employee  was  promised  prompt  and  certain  pay- 
ment of  a  portion  of  his  loss,  and  medical  care  to  repair  his  injury.  The 
employer  assumed  "liability  without  fault"  as  a  matter  of  social  policy. 
There  was  to  be  no  longer  the  necessity  for  lawyers  and  courts,  no  search 
for  negligence  and  no  lengthy  drawn-out  appeals.  Administration  would 
be  swift  and  inexpensive. 

Although  the  objective  of  the  early  compensation  laws  was  to  avoid 
litigation,  it  must  be  remembered  that  these  came  into  being  in  the 
second  decade  of  the  present  century  when  concepts  of  social  insurance  had 
not  yet  been  developed  in  this  country.  The  assumption  that  the  program 
would  be  largely  self-administering  and  that  there  would  not  be  a  great 
amount  of  controversy  has  met  with  set-backs  almost  from  the  beginning 
of  the  program.  The  previous  patterns  of  litigation  and  adversary  proceed- 
ings were  never  really  eliminated.  Perhaps  if  workmen's  compensation 
had  originated  in  the  1930's  instead  of  1911,  it  would  have  subordinated 
liability  considerations  to  the  over-riding  problem  of  providing  an  adequate 
level  of  benefits,  medical  and  rehabilitation  services. 

But  we  cannot  rewrite  history,  even  if  we  should  care  to.  We  must 
recognize  workmen's  compensation  as  a  program  which  has  inherently  graver 
administrative  difficulties  than  almost  any  of  the  other  social  insurance 
programs.  In  none  of  the  others  is  litigation  so  common  in  the  determina- 
tion of  benefits.  All  of  this  is  part  of  the  penalty  the  program  must  pay 
for  having  arrived  first  on  the  social  insurance  scene. 

Issues  which  give  rise  to  litigation  requiring  administrative  or  judicial 
decision  in  workmen's  compensation  cases  may  be  grouped  into  two  broad 
categories.  The  first  of  these  would  be  those  controversial  issues  normally 
raised  by  the  insurance  carrier,  state  fund,  or  self-insured  employer  which 
relate  to:  (a)  an  accident  "arising  out  of  or  in  the  course  of  employ- 
ment"; (b)  an  occupational  disease  developing  from  a  particular  work 
exposure;  and  (c)  the  causal  relationship  between  the  alleged  accident  or 
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occupational  exposure  and  the  existing  disability.     According  to  W.  Scott 
Allan:  ^ 

The  problem  of  liability  in  workmen's  compensation  cases  does  not  involve 
a  large  percentage  of  the  total  of  reported  injuries  and  occupational  diseases,  nor  is  it 
responsible  for  the  largest  amount  of  litigation  before  the  administrative  bodies  of 
the  several  states.  However,  controversy  on  basic  issues  serves  to  create  in  the  minds 
of  many  workmen  an  image  of  the  workmen's  compensation  system  which  emphasizes 
adversary  proceedings  and  degree  of  monetary  recovery.  Controversy,  particularly 
if  not  concluded  promptly,  may  result  in  severe  economic  pressure  upon  disabled 
workmen  and,  in  those  states  which  permit  it,  may  underlie  lump-sum  settlements 
made  in  lieu  of  regular  benefit  payments  and  the  payment  for  medical  and  rehabilita- 
tion services.  In  any  event,  it  appears  obvious  that  controversy  on  these  selected  cases, 
at  least  under  our  present  workmen's  compensation  system,  does  result  in  a  significant 
delay  in  the  providing  of  and  payment  for  specific  medical  and  rehabilitation  services 
on  this  particular  group  of  cases.  Some  of  the  possible  solutions  suggested  from 
various  sources  are  worthy  of  consideration  and  discussion  at  the  Institute.  Certainly, 
from  a  philosophical  as  well  as  an  administrative  viewpoint,  we  need  a  greater  con- 
sciousness of  responsibilities  rather  than  rights  and  a  sincere  interest  to  restore  rather 
than  merely  reward  the  disabled  worker. 

The  second  broad  category  relates  to  the  whole  question  of  the  nature 
and  extent  of  the  disability,  ranging  from  such  questions  as  to  whether  any 
disability  exists  at  all  to  rather  fine  distinctions  between  total  and  partial 
disability,  and  finally  to  often  complicated  schedule  or  permanent-partial 
disability  ratings,  which  may  be  based  upon  anatomical  loss  or  percentage 
of  loss  of  bodily  function  as  a  whole. 

The  great  proportion  of  litigation  is  in  the  area  of  the  determination  of 
the  degree  of  disability,  the  second  category  listed  above.  A  much  smaller 
percentage  of  litigated  cases  is  in  the  group  which  has  been  controverted 
on  the  basic  issues  of  accident,  occupational  disease  or  causal  relationship. 

It  is  probable  that  for  the  country  as  a  whole,  the  proportion  of  compensa- 
tion cases  involving  litigation  is  rising,  although  this  is  an  area  in  which 
the  lack  of  comparable  statistics  among  the  jurisdictions  prevents  firm 
conclusions.  The  Somerses,  writing  in  1954,  estimated  that  anywhere  from 
less  than  10  to  30  percent  of  cases  in  the  nation  were  being  contested.-  W. 
Scott  Allan  believes  that  these  figures  are  decidedly  on  the  high  side,  partic- 
ularly in  view  of  the  pressure  applied  in  recent  years  by  administrative 
agencies  in  the  several  States  to  improve  the  time  lag  on  the  starting  of  bene- 
fit payments  and  to  limit  the  number  of  controverted  cases.  Allan  cites  the 
data  for  the  New  York  Workmen's  Compensation  Board  for  January-June 
1961  which  gives  the  figure  of  about  5  percent  of  the  total  numbers  of  closed 
compensated  cases  as  being  controverted  cases. ^  On  the  other  hand,  Cheit 
believes  that  available  evidence  indicates  that  for  the  country  as  a  whole  the 


^  "Liability  Controversy  in  Workmen's  Compensation  and  its  Effect  upon  Rehabili 
tation  Efforts."    Paper  prepared  especially  for  the  Institute; 

^Herman  M.  Somers  and  Anne  R.  Somers,  Workmen's  Compensation  (N.Y. 
John  Wiley  &  Sons,  1954)  p.  156. 

"  W.  Scott  Allan,  op.  cit.,  p.  2. 
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proportion  of  cases  involving  contests  and  attorneys  is  rising.  California 
experience  according  to  him  reveals  a  rise  in  controversy  and  the  use  of 
attorneys.  The  California  State  Compensation  Insurance  Fund  reported 
that  claims  filed  with  the  Industrial  Commission  rose  53  percent  between 
1955  and  1959  during  a  period  when  case  volume  rose  only  19  percent.* 
In  the  State  of  New  Jersey,  to  cite  another  example,  there  is  no  doubt  that 
the  proportion  of  contested  cases  is  rising.  In  1941  controverted  cases 
amounted  to  12  percent  of  all  compensated  cases;  in  1960  they  had  risen 
to  34.8  percent.^ 

This  is  not  the  place  to  reconcile  statistics  which  may  be  based  on  different 
definitions  and  criteria.  There  is  no  doubt,  for  example,  that  a  substantial 
proportion  of  the  contested  cases  in  New  Jersey  were  closed  after  conference 
with  the  hearing  officials  without  the  necessity  of  a  fully  litigated  trial  or  a 
true  adversary  proceeding.  The  remainder  were  tried  before  the  judges  of 
compensation  as  contested  cases.  In  either  event^  the  formal  hearing 
necessarily  entails  a  stenographic  record  which  includes  a  testimony  of  the 
petitioner,  of  the  medical  experts  of  both  parties,  and  of  such  other  wit- 
nesses as  may  be  offered. 

Certainly  one  factor  which  influences  the  proportion  of  litigated  cases 
in  a  jurisdiction  is  the  number  of  permanent-partial  awards  which  are  made. 
As  will  be  noted  later  in  the  discussion  of  structuring  cash  benefits  to  provide 
incentive  for  rehabilitation  (Chapter  V),  the  exact  rationale  for  these 
payments  for  permanent-partial  injuries  differs  in  the  different  jurisdictions. 
But  there  can  sometimes  be  more  legal  complications  in  a  system  indemnify- 
ing work-related  injuries  and  paying  benefits  related  to  the  degree  of 
disability,  than  in  a  system  searching  for  negligence  and  awarding  appro- 
priate damages.® 

This  litigious  atmosphere,  which  many  see  dominating  the  workmen's 
compensation  system,  can  also  be  ascribed  to  the  lack  of  supervision  and 
protection  offered  by  administrative  agencies.  If  the  agencies  themselves 
do  not  assume  a  supervisory  role  workers  will  quite  naturally  look  elsewhere 
for  protection.  Of  course,  this  failure  to  assume  a  positive  supervisory 
role  may  be  due  to  inadequate  financing  and  understaffing  of  the  agencies. 
Whether  or  not  reliance  on  lawyers  and  legal  contest  would  be  necessary 
if  agencies  assumed  a  more  active  role  is  an  academic  matter  to  the  worker 
who  is  injured  today.  The  fact  remains  that  with  agencies  not  actively 
supervising  claims,  the  lawyers  have  stepped  in  to  fill  the  gap  of  protecting 
the  rights  of  workers  and  insuring  that  claimants  receive  what  is  due  them 
under  the  statute. 


^  Earl  F.  Cheit,  Injury  and  Recovery  in  the  Course  of  Employment  (N.Y. :  John 
Wiley  &  Sons,  1961)  p.  264. 

^  N.J.  Department  of  Labor  and  Industry,  Workmen's  Compensation  Division, 
Annual  Report,  1960,  p.  2. 

'  Earl  F.  Cheit,  op.  cit.,  p.  267. 
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Even  though  the  actual  percentage  of  controverted  cases  under  work- 
men's compensation,  especially  those  controverted  on  the  basic  issues  of 
accident,  occupational  disease  or  causal  relationship  may  be  low,  they  do 
carry  weight  and  possess  an  importance  which  may  be  out  of  all  proportion 
to  their  number.  As  Marshall  Dawson  said  in  his  speech  to  the  Interna- 
tional Association  of  Industrial  Accident  Boards  and  Commissions  in  1951, 
"The  legalistic  approach  gets  its  foothold  in  the  margin  of  controverted 
cases,  which,  in  relation  to  the  case  load  as  a  whole,  is  relatively  small  but 
strategically  important." 

The  decisions  in  contested  cases,  either  by  administrative  bodies  or  courts, 
tend  to  establish  standards  by  which  cases  will  be  handled  and  settled  in 
the  particular  jurisdiction.  This  has  led  to  much  decisional  progress  in 
improving  the  scope  and  coverage  of  the  law,  and,  in  large  measure,  this 
can  be  attributed  to  the  persistent  and  energetic  efforts  of  claimants' 
attorneys. 

Whatever  the  controversy  about  the  proportion  of  cases  which  are  liti- 
gated, or  even  whether  claimants'  attorneys  have  served  a  useful  function 
in  workmen's^  compensation,  there  can  be  no  controversy  about  the  fact  that 
excessive  litigation  inhibits  the  rehabilitation  process  in  several  ways.  First 
of  all,  it  generally  impedes  the  speed  with  which  the  requisite  services  are 
provided  to  the  claimant.  If  payment  for  services  is  uncertain  until  liability 
has  been  established  then  services  of  a  "nonemergency"  nature  will  be 
delayed  until  the  question  of  liability  has  been  resolved.  Rehabilitation 
experts  emphasize  that  the  process  of  rehabilitation  is  most  successful  when 
it  starts  early  in  the  course  of  disability  with  "first-aid"  in  the  case  of  injury. 
Delay  in  starting  rehabilitation  prolongs  the  period  of  recovery  and  limits 
its  extent. 

The  time  required  to  assemble  medical  and  other  testimony  in  a  case, 
schedule  and  conduct  the  hearing,  undertake  the  appeals — all  these  aspects 
of  the  litigious  system  work  against  rehabilitation.  The  most  unfortunate 
element  in  many  such  cases  is  the  necessity  of  waiting  until  the  condition 
is  "stabilized."  Nothing  could  be  worse  from  the  standpoint  of  rehabilita- 
tion if  both  the  claimant  and  the  defendant  utilize  time  in  this  way. 

A  second  deterrent  which  litigation  poses  for  rehabilitation  is  that  the 
context  of  medical  care  becomes  forensic  rather  than  clinical.  There  is  a 
tendency  for  diagnosis,  therapy  and  prognosis  to  be  formulated  with  a 
future  hearing  in  mind  rather  than  the  return  of  the  claimant  to  productive 
employment.  According  to  Dr.  Leon  Lewis,  something  is  wrong  with  a 
system  that  produces  conflicts  of  interest  on  the  part  of  an  injured  worker 
whose  future  depends  upon  maximum  restoration  of  health  but  whose  im- 
mediate attention  is  focused  upon  financial  recovery.^     In  Lewis'  point  of 

'^Leon  Lewis,  "Social  Dynamics  in  Medical  Aspects  of  Workmen's  Compensation". 
Paper  prepared  especially  for  the  Institute. 
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view  the  objective  of  legislative  reform  should  be  to  substitute  rehabilitation 
medicine  for  forensic  medicine  in  workmen's  compensation  in  the  United 
States.  He  points  out  that  it  may  be  necessary  to  unfreeze  the  pattern  of 
law  which  has  saddled  this  country  with  a  system  designed  for  a  simple  in- 
jury and  short-time  disability  but  not  able  to  serve  the  seriously  disabled 
who  require  a  multiplicity  of  services  for  adequate  restoration. 

Lewis  points  out  that  the  almost  exclusive  dependence  on  the  right  to  be 
heard  and  to  be  represented  by  counsel  is  in  sharp  contradistinction  to 
administrative  processes  in  social  welfare  in  the  United  States  and  the 
straight-forward  methods  of  administration  of  workmen's  compensation  in 
Canada.  He  notes  with  approval  the  comment  of  Dr.  Earl  C.  Steele  of  the 
Ontario  Workmen's  Compensation  Board  on  the  philosophy  of  compensa- 
tion. "Rehabilitation  in  the  broadest  meaning  of  the  term  is  an  indivisible 
and  integral  part  of  the  entire  compensation  system.  We,  like  other  ob- 
servers, have  been  unimpressed  by  the  results  of  attempting  to  graft  a  re- 
habilitation program  onto  a  purely  forensic  system  which  inhibits  the  re- 
habilitee from  accepting  such  services  until  court  settlement  is  completed." 

A  third  deterrent  is  that  litigation  may  encourage  the  claimant  to  demon- 
strate the  maximum  amount  of  dependence  until  the  claim  has  been  adjudi- 
cated, thus  creating  attitudes  on  the  part  of  both  claimant  and  employer 
which  militate  against  reemployment.  The  American  Public  Health  As- 
sociation points  out  that  since  a  claimant  must  prove  disability  he  tends  to 
believe  in  it  himself.^  His  aim  is  to  establish  disability,  not  to  achieve  re- 
covery. The  necessity  of  insisting  upon  pain,  limitation  of  function,  etc.  to 
establish  disability  poses  a  real  obstacle  to  rehabilitation  in  many  cases. 

Successful  rehabilitation  most  often  involves  the  return  of  the  employee 
to  a  job.  It  has  been  alleged  that  recent  liberalization  of  the  scope  and 
coverage  of  the  compensation  laws  has  led  to  a  decline  in  employment  op- 
portunities for  handicapped  workers.  As  noted  above,  due  largely  to  litiga- 
tion pressed  by  claimants'  attorneys,  there  has  been  a  tendency  to  consider 
more  and  more  events  and  occurrences  as  accidents  which  arise  out  of  and 
in  the  course  of  employment  even  though  prior  decisions  held  directly  or  by 
implication  that  a  particular  event  or  an  injury  under  the  given  circum- 
stances was  not  covered  by  the  law.  The  effect  of  this  broadened  interpreta- 
tion has  been  particularly  notable  in  the  realm  of  heart  cases,  hearing  loss, 
psycho-neurotic  or  emotional  disturbances,  radiation  exposure  and  other 
more  complicated  diseases. 

The  effects  of  the  inclusion  of  these  border-line  cases  under  workmen's 
compensation  is  itself  a  matter  of  controversy  when  it  comes  to  their  effects 


*  American  Public  Health  Association,  Medical  Care  Section  and  Committee  on 
Medical  Care  Adijiinistration,  "Disability-Cash  Benefits  versus  Rehabilitation", 
American  Journal  of  Public  Health,  v.  49,  No.  8,  August  1959,  pp.  1082  ff.  (Repro- 
duced as  appendix  K. ) 
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on  the  employment  of  injured  and  handicapped  workers.  In  some  of  the 
state  jurisdictions,  where  interpretation  by  the  boards  or  commissions  and 
by  the  courts  have  been  particularly  "liberal,"  it  has  been  alleged  that  these 
decisions  have  contributed  to  the  doubts  of  industrial  leaders  as  to  the  wisdom 
of  employing  or  reemploying  workers  with  cardiac  conditions,  history  of  back 
trouble,  prior  history  of  occupational  disease,  emotional  or  psychotic  prob- 
lems, or  chronic  disabilities  of  one  kind  or  another.  These  doubts  arise  from 
the  belief  that  it  would  be  relatively  easy  for  such  workers  to  prove  aggrava- 
tion or  extension  of  an  existing  condition  through  some  alleged  accident  at 
work. 

The  actual  weight  which  these  controversial  decisions  of  administrative 
agencies  or  courts  may  carry  in  terms  of  specific  employment  of  persons  is 
difficult  to  measure.  W.  Scott  Allan  is  of  the  opinion,  derived  from  a 
number  of  specific  studies  which  have  been  made,  that  their  possible  effect 
upon  workmen's  compensation  costs  is  not  really  the  major  deterrent  it  is 
sometimes  claimed  to  be.  However,  he  believes  that  the  problem  of  con- 
troversy and  of  "liberalized  decisions,"  as  with  many  other  aspects  of 
workmen's  compensation,  sometimes  assumes  proportions  and  initiates 
discussions  far  beyond  the  real  scope  of  the  problem. 

Some  Recommended  Solutions 

It  was  not  the  purpose  of  the  Institute  to  solve  the  problem  of  excessive 
litigation  in  workmen's  compensation.  This  is  a  complicated  matter  which 
goes  to  the  heart  of  the  social  and  economic  system  under  which  we  live. 
However,  it  was  the  purpose  of  the  Institute  to  recommend  ways  and  means 
to  eliminate,  as  far  as  is  possible,  the  deterrents  which  excessive  litigation 
may  pose  to  the  rehabilitation  of  injured  workers.  While  we  cannot  cure 
the  disease  of  excessive  litigation,  it  may  be  possible  to  remove  some  of  the 
undesirable  symptoms. 

As  noted  above,  one  of  the  major  deterrents  is  the  delay  in  obtaining 
early  hearing  and  trial  on  issues  which  are  subject  to  controversy.  The 
longer  the  delay  in  obtaining  a  decision,  the  greater  is  the  lost  opportunity 
for  early  provision  of  rehabilitation  services.  In  some  jurisdictions,  a  hear- 
ing may  be  scheduled  as  soon  as  20  days  after  notice  of  a  controversy  over 
liability,  and  a  decision  may  be  handed  down  in  a  60-  to  90-day  period. 
In  other  jurisdictions,  it  may  require  as  long  as  6  to  9  months  to  obtain  a 
hearing  and  considerably  longer  before  the  testimony  is  completed,  the 
record  reviewed,  and  the  formal  decision  made. 

The  Institute  discussed  a  number  of  ideas  which  have  been  proposed  by 
knowledgeable  and  interested  persons  as  possible  solutions  to  the  problem 
of  how  to  get  rehabilitation  started  in  cases  where  it  is  delayed  because  of 
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a   controversy   over   liability.      Among   the   proposals   discussed   were   the 
following:  ^ 

1.  Provision  of  medical  and  rehabilitation  services,  under  the  supervision 
of  the  industrial  accident  board  or  commission,  pending  the  resolution 
of  the  controversy  and,  at  such  time  as  final  decision  is  effected  and 
accepted  by  the  parties,  issuance  of  an  order  for  payment  of  such 
services  by  the  carrier  or  self-insured  employer  if  it  has  been  held 
liable;  or,  in  the  event  a  decision  is  against  the  worker  and  workmen's 
compensation  benefits  are  denied,  arrangement  for  a  take-over  by 
appropriate  vocational  rehabilitation,  public  assistance  or  health 
agencies  which  might  be  able  to  assume  part  or  all  of  the  cost  of  these 
services  as  a  tax-supported  agency. 

2.  Establishment  of  a  fund  supported  by  assessments  upon  employers  and 
carriers  which  would  provide  for  payment  of  medical  and  rehabilita- 
tion services  while  cases  were  in  controversy,  with  the  employer  or 
carrier,  if  held  liable,  to  reimburse  the  fund  for  expenditures  made  on 
behalf  of  the  workman. 

3.  Administrative  speed-up  of  hearings  and  decisions  to  a  degree  that 
would  insure  maximum  promptness  in  determination  of  the  issues 
and  an  early  provision  of  and  payment  for  medical  and  rehabilitation 
services  by  the  employer  or  carrier,  if  held  liable,  or  by  public  agencies 
if  the  compensation  claim  is  disallowed. 

4.  Increased  opportunity  for  early  compromise  of  liability  issues  by  lump- 
sum settlement  with  the  approval  of  the  administrative  agency  and 
prompt  arrangement  for  provision  of  restorative  services  by  available 
agencies  in  the  community. 

5.  Some  new  system  of  payment  of  benefits  on  a  broad  occupational 
disability  basis,  whether  the  disability  was  caused  by  illness  or  injury-, 
coupled  with  early  and  binding  determinations  of  eligibility  for  benefits 
and  degree  of  disability  by  the  administrative  agency  at  the  state  level. 

After  a  considerable  discussion  of  the  various  alternatives  it  was  agreed 
that  the  important  thing  was  that  rehabilitation  should  begin  immediately 
if  it  is  indicated,  regardless  of  the  eventual  fixing  of  liability  so  long  as  the 
claim  has  a  "color  of  right."  To  accomplish  the  objective  of  having  the 
rehabilitation  process  begin  quickly  it  was  agreed  that  a  fund  should  be 
established,  supported  by  legislative  and  governmental  appropriation, 
which  would  provide  for  the  payment  of  medical  and  rehabilitation  serv- 
ices in  cases  where  there  is  a  controversy  over  liability.  The  case  could 
then  be  processed  as  quickly  as  possible.  If  the  employer  or  carrier  was 
eventually  held  liable,  it  would  be  obliged  to  reimburse  the  fund  for 
expenditures  made  on  behalf  of  the  worker. 

'  W.  Scott  Allan,  op.  cit.,  pp.  7-8.  Allan  lists  these  five  proposals  as  solutions 
discussed  or  advocated  by  knowledgeable  and  interested  persons  in  the  field. 
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Although  it  was  agreed  that  payment  from  such  a  fund  would  be  peculiarly 
appropriate  in  cases  where  rehabilitation  is  not  offered  because  of  contro- 
versy over  liability  for  the  claim,  it  was  also  agreed  that  the  fund  could  be 
used  in  all  cases  where  rehabilitation  was  not  offered,  including  cases 
involving  controversies  over  the   extent  of  disability. 

Rating  and  Rehabilitation 

The  greatest  amount  of  litigation  in  workmen's  compensation  is  caused 
by  controversies  over  the  extent  of  the  worker's  disability.  Such  litigation 
may  well  interfere  with  rehabilitation  because  of  the  worker's  desire  to 
maximize  his  disability  and  the  desire  of  lawyers  to  prosecute  or  defend  in 
order  to  maximize  or  minimize  awards.  It  has  been  pointed  out  that  some 
rehabilitation  centers  refuse  clients  who  have  litigation  pending.  Contro- 
versy over  the  question  of  extent  of  disability  tends  to  focus  the  worker's 
attention  on  the  attempt  to  get  "justice"  rather  than  to  be  rehabilitated. 

Some  of  the  proposed  solutions  to  this  problem  which  involve  a  simplifi- 
cation of  the  procedures  for  determining  permanent-partial  disability  will 
be  discussed  in  chapter  V  ( Structuring  Cash  Benefits  To  Provide  Incentives 
For  Rehabilitation) .  The  Institute  felt,  however,  that  rehabilitation  would 
be  facilitated  if  workmen's  compensation  agencies  demonstrated  a  more 
active  interest  in  the  welfare  of  claimants  by  more  carefully  scrutinizing 
and  administering  the  operations  of  the  law,  by  assuming  the  responsibility 
for  referral  for  rehabilitation,  and  by  providing  qualified  counselors  on  a 
case-work  basis.  It  was  also  agreed  that  some  progress  toward  a  solution 
of  this  issue  would  be  made  if  the  workers'  disability  would  not  be  rated 
by  the  workmen's  compensation  agency  until  and  unless  it  found  that  a 
reasonable  attempt  had  been  made  to  rehabilitate  the  worker. 

Lump-Sum  Settlements  and  Rehabilitation 

Litigation,  whether  because  of  the  question  of  liability  or  the  extent  of 
disability,  if  not  concluded  promptly  may  result  in  severe  economic  pressures 
upon  disabled  workmen.  This  in  turn  may  create  pressure  for  lump-sum 
settlements  made  in  lieu  of  regular  benefit  payments  and  the  payment  for 
medical  and  rehabilitation  services. 

Regardless  of  the  theory  of  rating  disability  used  in  a  particular  jurisdic- 
tion, compensation  benefits  are  normally  paid  on  a  weekly  basis  in  the 
same  manner  as  wages.  However,  an  old  problem  in  workmen's  compen- 
sation is  the  compromise  and  release  settlement  in  which  the  worker  settles 
his  claim  against  the  employer,  and  receives,  in  lieu  of  the  weekly  com- 
pensation benefits,  a  lump  sum  payment  in  full  satisfaction  of  the  claims 
which  he  has  against  the  employer. 
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As  Cheit  points  out:  ^° 

Many  of  the  industrial  accident  commission  members  who  once  frowned  on  these 
settlements  now  approve  of  them  as  a  means  of  speeding  up  case  processing  and  clear- 
ing badly  crowded  hearing  calendars.  Both  labor  and  commission  representatives 
argue  that  claimants  have  become  more  eager  for  money  'now'  and  thus  press  for 
lump-sum  payments.  Attorneys  find  this  method  of  settling  financially  attractive 
since  their  total  fee  becomes  immediately  available  and  since  these  cases  typically 
require  far  less  time  in  preparation  than  cases  going  to  a  hearing.  Compromise  and 
release  settlements  are  particularly  attractive  to  insurance  carriers  since  they  enable 
the  carrier  to  determine  a  defined  limit  to  liability  in  a  given  case.  In  the  face  of  the 
trend  toward  continuing  jurisdiction  by  the  commissions,  easier  reopening  of  cases 
and  life-time  medical  benefits,  the  advantages  to  the  carrier  of  presently  defined 
liability  are  obvious.  Thus  where  there  is  a  dispute  about  the  extent  of  liability,  if 
any,  and  some  apprehension  on  both  sides  about  the  result  if  the  case  is  heard 
formally,  a  natural  basis  for  effecting  a  compromise  and  release  of  further  liability  is 
provided. 

Compromise  and  release  settlements  pose  several  deterrents  to  rehabilita- 
tion. The  release  of  liability  releases  the  right  of  the  worker  to  future  medi- 
cal care  and  leaves  workers  without  protection  when  the  injury  produces 
later  manifestations.  The  lump-sum  settlement  received  by  the  worker 
as  a  result  of  the  compromise  and  release  may  be  used  by  him  for  a  business 
venture  for  which  he  may  be  ill-suited  and  ill-prepared,  although  this 
may  not  be  a  major  problem. 

On  the  other  hand,  in  some  specific  instances  lump-sum  settlements  can 
be  helpful  to  the  injured  workers.  In  cases  involving  neurosis,  for  example, 
where  the  worker  has  a  fixation  about  the  pending  litigation,  such  settle- 
ments may  actually  facilitate  rehabilitation.  In  other  cases,  particularly 
those  with  minor  disabilities  where  the  effect  of  the  injury  can  be  pre- 
dicted and  the  needed  treatment  defined,  Cheit  found  that  there  was  no 
adverse  effect  due  to  the  lump-sum  settlement. 

There  can  be  no  doubt,  however,  that  compromise  and  release  settle- 
ments which  release  the  right  to  future  medical  care  can  cause  havoc. 
Workers  may  find  they  have  in  their  possession  a  lump  sum  and  yet  be 
without  the  necessary  medical  care  and  rehabilitation  which  they  later  find 
they  desperately  need.  Also,  as  the  Somerses  point  out,  since  the  settle- 
ments ofTer  less  than  the  total  the  claimant  would  receive  through  periodic 
payments  if  his  claims  was  validated,  they  provide  a  profitable  avenue  of 
claims  paring  by  carriers  and  employers.^^  This  has  led  in  some  jurisdictions 
to  a  degree  of  supervision  over  compromise  and  release  settlements  that  is 
often  missing  in  weekly  payment  cases  which  are  uncontested. 


"  Earl  F.  Cheit,  op.,  cit.,  p.  275. 

^Herman  M.  Somers  and  Anne  R.  Somers,  op.  ct.,  p.  161.  A  thorough  analysis 
of  the  effects  of  lump  sum  settlements  on  rehabilitation  in  one  jurisdiction  may  be 
found  in  James  M.  Morgan,  Marvin  Snider  and  Marion  G.  Sobol,  Lump  Sum  Redemp- 
tion Settlements  and  Rehabilitation  (Ann  Arbor,  Mich.:  Survey  Research  Center, 
University  of  Michigan,  1959). 
692-848  O— 63 5 
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Also  a  worker  may  become  so  preoccupied  with  the  forthcoming  lump- 
sum settlement  that  he  may  ignore  his  need  for  rehabilitation  services. 

In  dealing  with  the  matter  of  compromise  and  release  settlements  and 
lump-sum  payments  it  is  not  always  recognized  that  these  may  be  two 
different  things.  In  jurisdictions  which  operate  on  the  wage-loss  theory, 
the  compromise  and  release  settlement  usually  involves  a  lump-sum  pay- 
ment to  the  employee,  closing  out  his  claim.  In  other  jurisdictions,  which 
operate  on  some  theory  of  disability  rating  other  than  wage-loss  theory, 
lump-sum  settlements  may  be  encountered  which  do  not  involve  any  com- 
promie  and  release  settlement.  In  the  State  of  New  Jersey,  for  example,  the 
provision  is  made  for  lump-sum  payment  of  all  or  part  of  the  compensation 
award  where  it  appears  that  such  a  "commutation"  will  be  for  the  best 
interest  for  the  employee  or  the  dependents  of  a  deceased  employee  or  will 
avoid  undue  expense  or  hardship  to  either  party. 

It  should  be  noted  that  the  commutation  of  benefits  in  such  cases  has 
really  nothing  to  do  with  any  compromise  and  release  settlement.  The 
commutation  is  made  only  after  the  case  has  been  closed  out  by  any  one  of 
the  methods,  be  it  uncontested  or  a  contested  case.  Commutation  is  allowed 
only  when  it  clearly  appears  that  unusual  circumstances  warrant  a  departure 
from  the  normal  manner  of  payment.  For  example,  such  might  be  the 
case  when  a  disabled  worker  has  an  opportunity  to  enter  a  business  or  to 
purchase  a  multiple  unit  income-producing  dwelling.  In  such  cases  a  com- 
mutation can  aid  in  the  rehabilitation  of  the  injured  worker.  On  the  other 
hand,  commutations  are  not  made  to  allow  an  injured  employee  to  satisfy 
debts  or  to  make  payments  to  physicians  or  lawyers. 

All  requests  for  commutation  of  awards  to  obtain  capital  for  business  ven- 
tures are  evaluated  by  the  rehabilitation  commission  cooperating  with  the 
workmen's  compensation  agency.  Very  few  applications  for  commutation 
are  actually  made.  During  the  year  1959,  219  such  applications  were  made. 
During  1960,  only  148  applications  were  made  and,  of  these,  only  26  were 
approved  after  evaluation  by  the  rehabilitation  commission  and  the  division 
of  workmen's  compensation.^^ 

To  confuse  matters  further,  there  may  even  be  a  type  of  compromise 
and  release  settlement  which  is  made  without  any  lump-sum  settlement.  In 
a  pretrial  conference  before  a  formal  hearing,  and,  of  course,  even  during 
the  formal  hearing,  the  parties  may  agree  on  a  compromise  settlement  which 
may  compromise  the  employee's  rights  to  full  medical  care  and  rehabilita- 
tion services,  even  though  this  does  not  result  in  a  lump-sum  settlement. 
The  general  problem  arises,  of  course,  because  of  the  lack  of  supervision  by 
the  compensation  commissions  in  the  earlier  stages.  Even  though  super- 
vision may  be  exercised  at  the  compromise  and  release  settlement  stage,  the 
damage  to  rehabilitation  may  already  have  been  done. 

"  N.J.  Department  of  Labor  and  Industry  Workmen's  Compensation  Division, 
Annual  Report,  I960,  p.  23. 
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If  our  attention  is  focused  on  the  lump-sum  settlements,  whether  they 
are  the  result  of  a  compromise  and  release  settlement  or  whether  they  arc 
the  result  of  a  commutation,  it  is  clear  that  supervision  of  the  settlement  by 
the  compensation  commission  is  indicated.  Each  of  the  settlements  should 
be  reviewed  by  a  person  acquainted  with  the  rehabilitation  process  in  order 
to  see  to  it  that  the  funds  are  utilized  wisely.  Particular  attention  must 
be  paid  to  cases  where  the  worker  compromises  his  rights  to  full  medical  care. 

The  Role  of  Attorneys  and  Attorneys'  Fees 

Almost  all  jurisdictions  have  reacted  to  the  increasing  pressure  for  more 
and  more  adversary  proceedings  by  attempting  to  simplify  these  proceedings 
and  by  regulating  attorneys'  fees.  As  a  method  of  simplification,  various 
jurisdictions  have  adopted  such  devices  as  informal  hearings,  pretrial  con- 
ferences and  the  like.  Although  this  has  been  helpful  it  has  not  really 
operated  to  reduce  the  amount  of  controversy  or  the  use  of  lawyers.  The 
reasons  for  the  increasing  use  of  attorneys  has  been  pointed  out  above,  and 
there  can  be  no  question  but  that  they  have  contributed  to  an  expansion  of 
the  scop>e  and  coverage  of  the  workmen's  compensation  laws. 

The  various  attempts  to  regulate  the  fees  which  attorneys  charge  claimants 
has  probably  only  been  partially  successful.  According  to  the  Bureau  of 
Labor  Standards,  in  only  29  jurisdictions  can  fees  be  said  to  be  effectively 
regulated. ^^  Another  group  of  16  jurisdictions  exercise  their  statutory 
power  to  regulate  fees  only  in  special  circumstances,  and  in  five 
States  inquiries  are  made  only  upon  application  of  the  parties.  In  two 
States   there    is    no    attempt    at    regulation    whatsoever. 

In  some  jurisdictions  the  burden  of  the  attorneys'  fees  are  shifted  from  the 
claimant  to  the  employer  or  carrier.  In  some  cases,  the  administrative 
agency  may  bear  all  or  a  portion  of  the  costs.  Provision  is  made  in  a  few 
jurisdictions  for  the  assignment  of  counsel  to  claimants  at  no  cost.  Even 
when  regulated,  the  amount  of  the  attorneys'  fees  varies  greatly  from  juris- 
diction to  jurisdiction.  In  New  Jersey,  in  contested  cases,  attorneys'  fees 
average  about  16  percent  of  the  award  with  about  three  fourths  being 
assessed  against  the  employer  or  carrier  and  about  one  fourth  to  the  claim- 
ant.^^  In  Cheit's  survey  sample  of  California  cases  he  found  the  median 
attorneys'  fees  to  be  6.10  percent  of  the  award.  Fees  in  California  are  set 
by  the  Commission  on  a  case  by  case  basis,  with  the  Commission  taking 
into  account  such  factors  as  the  difficulty  and  the  amount  of  preparation 
required. 


"  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Attorneys'  Fees  in  Work- 
men's Compensation  Bulletin  220,  Sept.  1960,  pp.  3-4.  These  29  States  include 
10  jurisdictions  which  provide  that  no  fees  shall  be  valid  unless  the  amount  has  been 
approved  by  the  administrative  agency  or  court,  and  10  additional  jurisdictions  whch 
do  not  have  these  mandatory  provisions,  but  which  follow  the  practice  of  taking  affirm- 
ative action  in  determining  the  allowances  of  attorneys'  fees  prior  to  any  payment. 
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Even  in  California,  where  fee-setting  policies  are  regulated  fairly  closely, 
the  Commission  follows  a  practice  of  allowing  no  fee  for  filing  a  petition 
to  obtain  further  medical  treatment.  This  is  the  practice  followed  in  most 
jurisdictions,  and  the  result  may  be  that  the  attorney  has  a  greater  interest 
in  the  maximum  cash  award  then  he  has  in  seeing  to  it  that  the  worker 
receives  adequate  medical  and  rehabilitation  services.  However,  attorneys 
in  servicing  their  clients  are  no  doubt  aware  of  the  necessity  for  workers 
to  receive  adequate  medical  care,  and  exert  their  best  efforts  towards  this 
end. 

While  the  Institute  agreed  that  the  method  of  computing  legal  fees  had 
no  simple  effect  on  rehabilitation,  it  emphatically  declared  that  the  primary 
obligation  of  the  attorney  should  be  to  see  to  it  that  the  disabled  worker 
receives  adequate  medical  care  and  an  effective  program  of  rehabilitation. 

Implementation  of  Recommendations 

Whatever  the  benefits  that  may  have  accrued  by  reason  of  the  prevalence 
of  litigation  and  adversary  proceedings  in  workmen's  compensation,  there  is 
no  doubt  that  these  do  tend  to  interfere  with  the  worker's  receiving  adequate 
medical  care  and  with  his  focusing  attention  on  restoration  of  function  and 
return  to  his  employment.  As  these  matters  were  reviewed  realistically  by 
members  of  the  Institute,  it  was  also  agreed  that  litigation  is  not  going  to 
disappear  in  the  near  future.  Claimants'  attorneys  who  have  been  so  active 
in  securing  workers  cash  benefits  and  extending  their  rights  under  the  law 
must  be  drawn  into  the  rehabilitation  process.  They  must  be  made  aware 
of  the  potentialities  of  rehabilitation,  the  advances  that  have  been  made  in 
the  field  and  the  advantages  that  could  accrue  to  workers  if  they  would 
avail  themselves  of  rehabilitation  services.  1  o  this  end  the  Institute  recom- 
mended that  the  National  Association  of  Compensation  Claimants  Attor- 
neys (NACCA),  the  American  Bar  Association,  and  the  workmen's  com- 
pensation sections  of  bar  associations  should  be  encouraged  to  devote  a 
portion  of  their  meetings  to  rehabilitation  topics.  Also,  the  State  work- 
men's compensation  agencies,  with  the  cooperation  of  other  relevant  agen- 
cies, should  assume  the  responsibility  for  conducting  rehabilitation  seminars 
for  attorneys,  insurance  company  claims  managers  and  other  interested 
people.  Literature  should  be  prepared  listing  rehabilitation  facilities  and 
explaining  the  special  requirements  of  State  laws  and  the  responsibilities 
of  all  concerned.  The  U.S.  Vocational  Rehabilitation  Administration 
should  be  encouraged  to  prepare  literature  on  the  subject  of  the  lawyer's  role 
in  the  rehabilitation  process  and  this  booklet  should  be  distributed  under 
the  auspices  of  pertinent  organizations  of  lawyers. 
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Recommendations 

1.  In  all  cases,  regardless  of  controversy  over  either  liability  or  extent 
of  disability: 

a.  Rehabilitation  should  commence  immediately  if  it  is  indicated, 
regardless  of  the  eventual  fixing  of  liability,  so  long  as  a  "color 
of  right"  appears.  This  is  necessary  because  of  the  deleterious 
effects  of  delay  in  the  starting  of  rehabilitation. 

b.  The  rehabilitation  program  should  be  under  the  supervision  of 
the  workmen's  compensation  board  or  industrial  accident  com- 
mission. 

c.  A  fund  should  be  established,  supported  by  legislative  and  gov- 
ernmental appropriation,  which  would  provide  for  payment  of 
medical  and  rehabilitation  services  in  cases  where  there  is  con- 
troversy over  liability. 

d.  The  employer  or  carrier,  if  eventually  held  liable,  would  reim- 
burse the  fund  for  expenditures  made  on  behalf  of  the  worker. 

2.  Litigation  will  be  minimized  and  rehabilitation  facilitated  if  work- 
men's compensation  agencies  demonstrate  a  continuing  and  active 
interest  in  the  welfare  of  claimants.  They  should  carefully  scrutinize 
the  administration  of  the  law  as  it  affects  the  disabled  worker  from 
the  time  of  the  first  report  of  accident  to  his  return  to  employment. 

3.  The  carriers  and  employers  should  consider  themselves  as  trustees  of 
funds  created  for  the  benefit  of  injured  workers.  Workmen's  compen- 
sation involves  the  promotion  of  safety,  the  rehabilitation  of  the 
injured,  and  the  payment  of  benefits.  All  these  phases  of  workmen's 
compensation  should  be  effectively  and  promptly  provided  by  carriers 
and  employers. 

4.  The  method  of  computing  legal  fees  has  no  simple  effect  on  rehabili- 
tation. Workmen's  compensation  agencies,  however,  should  examine 
their  present  methods  of  computing  legal  fees  to  determine  whether 
they  have  the  best  possible  effect  on  the  provision  of  medical  care  and 
rehabilitation  services.  It  should  be  the  primary  obligation  of  an  at- 
torney to  see  to  it  that  the  worker  receives  adequate  medical  care  and 
an  effective  program  of  rehabilitation. 

5.  In  order  to  minimize  the  reluctance  of  a  worker  to  accept  rehabilita- 
tion because  of  his  concern  over  the  eventual  rating  of  his  disability, 
no  disability  should  be  rated  until  after  the  workmen's  compensation 
agency  finds  that  a  reasonable  attempt  has  been  made  to  rehabilitate 
the  worker. 

6.  Lump-sum  settlements,  whether  they  flow  from  a  compromise  and 
release  settlement  or  from  a  commutation  of  weekly  benefits,  should 
be  carefully  supervised  by  the  workmen's  compensation  agencies. 
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7.  No  lump-sum  settlement  should  be  allowed,  and  no  individual  should 
be  allowed  to  compromise  his  rights  to  full  medical  care  under  a  com- 
promise and  release  settlement,  unless  the  workmen's  compensation 
agency  approves  such  a  settlement  on  the  advice  of  the  State  voca- 
tional rehabilitation  agency  or  the  rehabilitation  unit  within  the  work- 
men's compensation  agency.  The  reasons  for  allowing  such  a 
settlement  should  be  specified  by  its  terms. 

8.  In  order  to  reduce  litigation,  the  National  Association  of  Compensation 
Claimants  Attorneys,  the  American  Bar  Association,  and  workmen's 
compensation  sections  of  bar  associations  should  be  encouraged  to 
devote  a  portion  of  their  meetings  to  rehabilitation  topics. 

9.  The  U.S.  Vocational  Rehabilitation  Administration  should  be  en- 
couraged to  prepare  a  booklet  on  the  subject  of  the  lawyer's  role  in 
workmen's  compensation.  This  booklet  should  be  distributed  under 
the  auspices  of  appropriate  organizations  of  lawyers. 

10.  Workmen's  compensation  agencies,  with  the  cooperation  of  State 
vocational  rehabilitation  agencies,  the  National  Rehabilitation  Associ- 
ation and  other  relevant  organizations,  should  assume  responsibility 
for  conducting  rehabilitation  seminars  for  attorneys,  claim  managers, 
union  officials,  physicians  and  others  concerned  with  workmen's  com- 
pensation. They  should  also  prepare  literature,  listing  rehabilitation 
facilities  and  explaining  special  requirements  of  the  State  laws  and 
the  responsibilities  of  all  concerned. 


Chapter  V 

Structuring  Cash  Benefits  to  Provide 
Incentives  for  Rehabilitation 

Concepts  of  Disability 

Before  we  can  examine  the  problem  of  structuring  cash  benefits  to  provide 
incentives  for  rehabilitation,  it  is  necessary  to  look  at  the  crucial  and  perplex- 
ing notions  in  the  law^  of  workmen's  compensation  which  are  concerned  with 
the  concept  of  disability. 

Professor  Stefan  Riesenfeld  contributed  a  paper  to  the  Institute  entitled 
"Disability  and  the  Law  of  Workmen's  Compensation."  The  following 
discussion  about  theories  of  disability  evaluation  in  the  several  jurisdictions 
is  based  upon  excerpts  from  Professor  Riesenfeld's  paper. 

"Generally  speaking,  three  major  schools  of  thought  have  emerged  in 
regard  to  the  criteria  of  the  worker's  loss,  the  measurement  of  the  loss 
and  the  compensation  for  it.  These  are  known  respectively  as  ( 1 )  Whole 
Man  Theory,  (2)  Loss  of  Earning  Capacity  Theory,  and  (3)  Actual 
Wage  Loss  Theory. 

"The  gist  of  the  Whole  Man  Theory  is  the  thesis  that  the  primary 
criteria  for  assessing  the  loss  resulting  from  a  work  injury  ought  to  be 
of  a  physiological  and  psychiatric  character  and  that  other,  especially 
economic,  factors  should  play  at  best  a  subordinate  role.  Conversely, 
the  Loss  of  Earning  Capacity  Theory  and  the  Actual  Wage  Loss  Theory 
proceed  on  the  basic  orientation  that  the  compensable  loss  should  be  a 
matter  of  economic  dimensions  and  that  the  proper  measuring  rod  for 
its  determination  consists  in  the  effects  of  the  work  injury  on  the  victim's 
wage  earning  capacity  in  the  normal  labor  market  or  respectively,  on  his 
actual  income  level.  Medical  factor  seen  in  that  perspective  must  be 
reflected  in  a  reduction  of  earning  capacity  or  income  level. 

"The  Whole  Man  Theory  is  the  response  to  the  instinctive  and  under- 
standable feeling  that  a  work-connected  impairment  of  the  natural  capaci- 
ties of  the  worker,  whether  physiological  or  mental,  deserves  some 
indemnification,  no  matter  whether  or  not  it  has  adverse  consequences 
of  an  economic  character.  Yet,  when  it  comes  to  putting  price  tags  on  the 
functional  impairments,  this  approach  leads  either  into  the  quicksand  of 
making  highly  subjective  and  unsubstantiable  judgments  about  the  value 
of  individual  functions  to  different  persons,  or  into  the  self-contradictory 
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position  of  predicating  the  compensation  on  the  basis  of  former  income, 
unless  an  uncomfortably  equalitarian  system  of  flat  benefit  amounts,  vary- 
ing only  with  the  seriousness  of  the  physiological  or  psychiatric  impairment, 
is  adopted.  The  Loss  of  Wage  Earning  Capacity  Theory  and  the  Actual 
Wage  Loss  Theory  on  the  other  hand  have  a  purely  materialistic  and 
unemotional  orientation  that  neglects  the  legitimate  reaction  that  some 
impairments  might  constitute  such  discomfort  to,  and  be  felt  as  such  harm 
by,  the  victim  that  denial  of  compensation  in  such  a  case  would  be  sensed 
as  unjust  and  an  unfair  discrimination. 

"Actually,  no  existing  American  workmen's  compensation  law  has  con- 
sistently followed  one  or  the  other  school  of  thought;  rather  they  have 
attempted  compromises  at  varying  points. 

"A.   PERMANENT   TOTAL   DISABILITY 

"All  American  jurisdictions  save  one  define  permanent  total  disability 
by  reference  to  an  occupational  test,  i.e.,  absence  of  employability  or 
employment,  although  most,  if  not  all  of  them,  have  prescribed  schedules 
of  specified  physiological  injuries  which  are  'presumed'  or  'conclusively 
presumed'  to  cause  total  disability. 

"By  far  the  most  common  general  standard  for  determining  the  existence 
of  permanent  total  disability  is  the  prospective  ability  of  the  victim  to  find 
regular  employment  of  some  type  in  the  normal  labor  market  during  the 
period  of  his  ordinary  work-life  expectancy  and  without  overtaxing  his 
endurance.  An  occupational  test  is  applied  even  in  such  jurisdictions 
which — like  Hawaii  and  New  Jersey — follow  the  whole  man  approach  in 
cases  of  permanent  partial  disability  even  in  nonschedule  cases. 

"B.  PERMANENT  PARTIAL  DISABILITY 

"1.  Schedule  Cases 

"All  American  jurisdictions  with  the  exception  of  California  have 
inserted  into  their  compensation  laws  a  schedule  that  specifies  compensation 
for  listed  functional  impairments.  In  such  cases  the  effect  of  the  scheduled 
functional  impairment  on  the  wage  earning  capacity  or  the  income  level 
is  immaterial.^  The  compensation  for  the  schedule  cases,  however,  is 
usually  specified  in  terms  of  weekly  benefits,  their  number  varying  according 
to  the  type  of  impairment.  In  other  words,  there  is  a  differentiation  of 
the  amounts  payable  to  individual  claimants  on  the  basis  of  their  prior 
earning  record  regardless  of  the  effect  on  their  subsequent  earnings. 

"There  exists  a  great  discrepancy  in  the  number  of  weekly  benefits 
awarded  by  the  different  jurisdictions  for  the  same  type  of  schedule  injuries 
and  the  relation  of  individual  schedule  benefits  to  other  schedule  benefits 
shows  likewise  little  consistency." 


^  Stefan  A.  Riesenfeld,  and  Richard  C.  Maxwell,  Modern  Social  Legislation,  The 
Foundation  Press,  Brooklyn,  N.Y.,  1950,  p.  299. 
*  Earl  F.  Cheit,  Opus  cit.,  p.  161. 
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"2.  Non-Schedule  Cases 

"The  proper  method  for  the  rating  of  permanent  partial  disabilities 
that  do  not  fall  within  the  categories  .catalogized  in  the  schedule  presents 
the  most  perplexing  problems  and  it  is  that  situation  where  the  difference 
between  the  opposing  schools  of  thought  becomes  most  acute. 

"The  majority  of  jurisdictions  consider  reduction  of  wage  earning  capacity 
(or  wage  loss)  to  be  the  appropriate  test  for  determining  the  degree  of 
disability  and  do  not  permit  extrapolation  of  the  schedules  on  purely 
medical  lines,  except  cases  involving  partial  loss  of  use  of  a  scheduled 
member. 

"Illustrative  of  this  type  of  approach  is  the  provision  contained  in  the 
New  York  Compensation  Act  and  the  Longshoremen' s  and  Harbor  Work- 
ers' Compensation  Act: 

'Other  Cases.  In  all  other  cases  in  this  class  of  disability  the  compensation 
shall  be  sixty-six  and  two  thirds  per  centum  of  the, difference  between  his 
average  weekly  wages  and  his  wage  earning  capacity  thereafter  in  the  same 
employment  or  otherwise.   .  .   .' 

"Both  statutes  prescribe  special  standards  for  the  assessment  of  the  wage 
earning  capacity  focusing  on  post-injury  wages  and  discarding  purely 
physiological  and  psychiatric  criteria.^ 

"A  substantial  number  of  jurisdictions,  however,  provide  for  extension 
of  the  schedule  to  comparable  cases  and  measure  the  disability  in  the 
residual  cases  as  percentage  of  permanent  total  disability  in  consonance 
with  the  ideas  of  the  whole  man  theory. 

"The  prototype  of  this  scheme  is  the  law  of  New  Jersey.  In  that  juris- 
diction the  statute  specifies  as  part  of  its  schedule  of  permanent  partial 
disabilities: 

'In  all  lesser  or  other  cases  involving  permanent  loss,  or  where  the  use- 
fulness of  a  member  or  any  physical  function  is  permanently  impaired  the 
duration  of  compensation  shall  bear  such  relation  to  the  specific  periods  of 
time  stated  in  the  above  schedule  as  the  disabilities  bear  to  those  produced 
by  the  injuries  in  the  schedule.' 

"In  cases  in  which  the  disability  is  determined  as  a  percentage  of  total 
and  permanent  disability  the  duration  of  the  compensation  shall  be  a 
corresponding  portion  of  550  weeks."  ^  New  Jersey  courts  have  not  hesi- 
tated to  adhere  to  that  method  even  in  somewhat  baffling  cases  such  as 
injuries  to  testicles.^ 


'N.Y.  Workmen's  Compensation  Law,  §15 (5a);  Longshoremen's  &  Harbor 
Workers'  Comp.  L.,  33  U.S.C.A.  §  908(h).  The  latter  section  amplifies  the  New 
York  criteria. 

*N.J.  Stats.  Ann.  §  34:  15-12(22)   (West  1959). 

^Hercules  Powder  Co.  v.  Morris  County  Court,  93  N.J.L.  93,  107  A.  433  (Su- 
preme Ct.  1919),  or  drug  induced  loss  of  virility  (Stepnowski  v.  Specific  Pharma- 
ceuticals Co.,  18  N.J.  Super  495,  87  A.  2d  546  (N.J.  Sup.  Ct.  App.  Div.  1952).) 
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"Other  jurisdictions  belonging  to  the  whole  man  family  are  Hawaii, 
(Hawaii,  Workmen's  Comp.  Law,  Sec.  97-26 (a),  being  a  copy  of  the  New 
Jersey  law,  except  for  the  determination  of  the  amount  of  compensation 
for  the  percent  of  total  disability  cases  which  is  couched  in  terms  of  a 
corresponding  portion  of  a  fixed  amount)  Missouri,*'  Washington,^  West 
Virginia,®  and  Wisconsin.^ 

"Of  course  the  mere  reading  of  the  acts  does  not  always  furnish  the 
proper  clue  for  classification,  and  a  study  of  the  decisional  law  is  indispens- 
able. A  special  situation  exists  in  Louisiana.  Because  of  the  particular 
and  extremely  broad  definition  of  total  disability  there  is  little  occasion 
for  the  evaluation  of  partial  disability.^"  Even  the  schedule  has  only  sec- 
ondary' significance.  As  a  result  it  is  hard  to  tell  what  the  proper  test  for 
determining  the  degree  of  partial  disability  in  extra-schedule  cases  is  in 
that  jurisdiction.^^ 

"In  the  jurisdictions  where  permanent  partial  disability  of  the  non- 
scheduled  type  is  rated  on  the  basis  of  reduction  of  earning  capacity,  difficult 
questions  as  to  the  line  of  demarcation  between  schedule  and  general  per- 
centage awards  arise.     A  good  example  is  Florida. 

"The  governing  act  of  that  State  includes  a  lengthy  schedule  (Fla.  Rev. 
Stats.  440.15(2).)  that  concludes  with  the  following  subsections: 

'(s)  Partial  loss  or  partial  loss  of  use.  Compensation  for  permanent  partial 
loss  or  loss  of  use  of  a  member  may  be  for  proportionate  loss  or  loss  of  use  of 
a  member. 


'  Mo.  Rev.  Stat.  §  287.190(3)  (1959),  construed  in  Komosa  v.  Monsanto  Chemical 
Co.,  317  S.W.  2d  396,  400  (Mo.  1958)  ;  Teel  v.  Burkart  Mfg.  Co.,  271  S.W.  2d  259 
(Mo.  App.  1954)  ;  Gordon  v.  Chevrolet-Shell  Div.  of  General  Motors  Corp.,  269  S.W. 
2d  163  (Mo.  App.  1954)  ;  Robinson  v.  Beatrice  Foods  Co.,  260  S.W.  2d  346  (1953). 

'Wash.  Rev.  Code,  §§  51.08.150  and  51.32.080(2)  (1950  &  Supp.)  construed  in 
Dowell  V.  Dep't.  of  Labor  and  Ind.,  51  Wash.  2d  428,  319  P.  2d  843  (1957)  ;  Enevold 
V.  Dep't.  Labor  and  Ind.,  Wash.  2d  648,  320  P.  2d  1096  ( 1958)  ;  Page  v.  Dep't.  Labor 
and  Ind.,  52  Wash.  2d  706,  328  P.  2d  663  ( 1958) . 

'  W.  Va.  Code  of  1961  (Michie  Ann.)  §  2531  (c),  construed  in  Walk  v.  Hutchinson 
Coal  Co.,  134  W.  Va.  223,  58  S.E.  2d  791  (1950)  (injury  to  testicles)  and  authorities 
cited. 

^  Wise.  Stat.  Ann.  §  102.44(3)  (1961),  construed  in  Wagner  v.  Industrial  Comm., 
273  Wise.  553,  567a,  80  N.W.  2d  (1957)  ;  Green  Bay  Drop  Forge  Co.  v.  Industrial 
Comm.,  265  Wise.  38,  60  N.W.  2d  409,  61  N.W.  2d  847  (1953)  ;  Northern  States 
Power  Co.  v.  Industrial  Comm.,  252  Wise.  70,  30  N.W.  2d  227   (1947). 

"  Malone,  Louisiana  Workmen's  Compensation  Law  and  Practice  341  (1951); 
Nolen,  op  cit,  supra  note  8,  at  110. 

"  The  Louisiana  statute  contains  two  subsections  relating  to  non-schedule  partial 
disability  La.  Rev.  Stat.  §  23-1221  (4)  (p).  The  former  section  accords  com- 
pensation for  reduction  of  earning  capacity  not  to  exceed  a  period  of  300  weeks;  the 
latter  subsection  provides  compensation  for  the  impairment  of  a  physical  function 
outside  the  schedule,  the  amount  to  have  a  reasonable  ratio  to  the  sums  specified 
in  the  schedule  and  to  be  prid  for  100  weeks.  It  has  been  held  that  §  23:1221(4) 
(p)  applies  to  impairments  not  reducing  earning  power  while  such  reduction  comes 
within  the  purview  of  §  1221  (3).  Morgan  v.  American  Bitumals  Co.,  217  La.  968, 
47  So.  2d  739  (1950);  Francois  v.  Circle  Drilling  Co.,  112  So.  2d  771  (La.  App. 
1959)  ;  Fruge  v.  Hub  City  Iron  Works,  Inc.,  131  So.  2d  593  (La.  App.  1961). 
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'(U)  Other  cases.  In  all  other  cases  in  this  class  of  disability  the  compensation 
shall  be  sixty  per  cent  of  the  injured  employee's  average  weekly  wage  for  such 
a  number  of  weeks  as  the  injured  employee's  percentage  of  disability  is  of  350 
weeks.' 

"In  the  leading  case  of  Ball  v.  Mann  ^^  the  Supreme  Court  of  Florida  held 
that  disability  in  the  'other  cases'  clause  meant  diminution  of  earning 
capacity  and  not  physical  impairment.  As  a  result  many  troublesome 
borderline  cases  have  arisen,  usually  leading  to  a  non-schedule  award. ^^ 

"Special  mention  should  be  made  of  the  Ohio  statute.^*  It  authorizes 
alternative  methods  of  determining  and  paying  compensation  for  partial 
disability,  left  to  the  choice  of  the  employee.  One  of  them  requires  evalu- 
ation of  the  reduction  of  earning  capacity  and  determines  the  compensation 
to  be  662/^  percent  of  the  loss  for  its  duration;  the  other  method  prescribes 
assessment  of  the  disability  on  the  basis  of  physical  impairment,  reduction 
of  earning  capacity  and  vocational  handicap  with  the  degree  of  physical 
impairment  as  the  minimum,  the  benefits  being  payable  for  an  aliquot 
portion  of  200  weeks. 

"The  leading  State  following  rigidly  the  actual  wage  loss  theory  in  cases 
of  permanent  partial  disability  is  Pennsylvania.^^ 

''The  Rising  Tide  of  Permanent  Partial  Awards:  Vice  or  Virtue? 

"Certainly,  the  legislative  and  decisional  muddle  regarding  the  proper 
tests  for  the  rating  of  compensable  permanent  partial  disabilities  is  perplex- 
ing to  administrators  charged  with  applying  them  in  individual  cases  and  in- 
evitably produces  inconsistencies  and  hence  embarrassing  discriminations 
between  equally  deserving  injured  workmen.  But  actually  this  is  hardly 
a  matter  of  major  social  dimensions. 

"Lately,  however,  much  more  fundamental  criticism  of  the  American 
approach  has  been  voiced  with  particular  focus  on  three  different,  though 
interrelated  aspects  of  it.  The  cardinal  vices  of  the  American  statutes  are 
seen  in  the  effect  that  they 

"1.  place  undue  weight  on  the  compensation  for  partial  disabilities,  and 
thereby 

"2.  produce  excessive  litigiousness  and  claim  costs,  and 

"3.  hamper  effective  rehabilitation. 


"^75  So.  2d  758  (Fla.  1954),  discussed  by  Scbrcl,  "Workmen's  Compensation 
1954-1959,"  14  U.  of  Miami  L.  Rev.  154,  160  (1959) ;  followed  in  Southern  Bell  & 
r.  v.BW;,  116So.  2d617  (Fla.  1959). 

"■^  Kashin  v.  Food  Fair,  97  So.  2d  609  (Fla.  1957);  Grice  v.  Suwannee  Lumber 
Mfg.  Co.,  113  So.  2d  742  (D.C.A.  Fla.  1959)  (testicle  injury);  Hernandez  v.  De 
Carlo,  116  So.  2d  429  (Fla.  \959)  ;  Jewell  v.  Wood,  130  So.  2d  277  (1961). 

"  Ohio  Rev.  Code  (Page),  4123  (A)  and  (B). 

"Pa.  Stat.  Ann.  (Purdon),  Tit.  77  §  512  (1961  Suppl.)  construed  in  Benedict  v. 
Fox,  192  Pa.  Super.  197,  159  A.  2d. 
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"The  New  York  law  in  particular  has  been  examined  as  to,  and  blamed 
for,  these  defects.^® 

"It  is  an  uncontestable  fact  that  in  some  jurisdictions  the  aggregate  paid 
for  permanent  partial  disabilities  seems  to  be  disproportionate  to  that  of  the 
indemnity  payments  made  for  other  types  of  disability.  Yet  it  should  not 
be  overlooked  that  the  ratio  between  'permanent  partials'  and  'temporary 
totals,'  which  usually  constitute  the  main  items  of  indemnity  payments, 
depends  in  large  measure  on  the  length  of  the  waiting  period  applicable  in 
the  particular  jurisdiction.  Hence,  seeming  lack  of  proportionality  may  be 
as  much  the  fault  of  unreasonable  waiting  periods  as  of  excessive  liberality 
in  awarding  compensation.  States  with  longer  waiting  periods  screen  out 
injuries  with  short  healing  periods  without  residual  effects  and  therefore 
tend  to  have  proportionately  more  injuries  leaving  some  permanent  partial 
disability. 

"Of  course,  there  can  be  no  doubt  that  a  great  number  of  the  compensable 
permanent  partial  disabilities  are  of  relatively  minor  character.  In  Illinois 
68  percent  of  all  claims  closed  in  1959  involved  payments  of  less  than  $500.^^ 
A  similar  situation  exists  in  New  York  and  other  jurisdictions. 

"Must  it  be  concluded  therefore  that  American  compensation  laws  are 
mis-oriented  and  that  there  is  a  dangerous  trend  towards  profligacy  and 
'making  awards  on  claims  not  recognized  elsewere?'  ^®  Obviously,  the 
mere  fact  that  some  American  jurisdictions  in  actual  practice  have  taken 
a  more  conservative  approach  with  respect  to  payments  for  partial  impair- 
ments does  not  justify  the  labelling  of  more  liberal  awards  as  excessive.^^ 

"Today  where  OASDI  supplies  substantial  additional  benefits  in  cases 
of  death  and  permanent  total  disability  the  thrust  of  the  state  is  legitimately 
on  adequate  cash  benefits  for  temporary  total  and  permanent  partial  dis- 
ability, outside  medical  and  occupational  restoration.  Since  American 
compensation  law  excludes — and  rightly  so — additional  damage  claims 
against  the  employer,  the  injured  worker  has  a  justified  expectation  to  re- 
ceive some  monetary  compensation  whenever  he  suffers  a  demonstrable 
functional  impairment  of  his  bodily  or  mental  capacities  in  the  line  of  duty. 

"Unfortunately  provisions  of  scaled  cash  benefits  predicated  on  the  seri- 
ousness of  the  disability — regardless  of  the  proper  method  of  its  determina- 


"  (See  especially  the  report  of  Judge  Callahan  as  Commissioner  under  Section  6 
of  the  Executive  Law,  Costs,  Operations  and  Procedures  under  the  Workmen's  Com- 
pensation Law  of  the  State  of  New  York,  Second  Report,  1958;  Reed,  Medical  Care 
under  the  New  York  Workmen's  Compensation  Program  (Sloan  Institute,  Cornell 
U.)  159  (1960)  ;  but  contrast  Harwayne,  A  Review  and  Comparison  of  Work?nen's 
Compensation  Experience  in  New  York  State  and  Wisconsin,  43  Proc.  Casualty 
Actuarial  Society  8  (1956),  and  Mangano,  Workmen's  Compensation  and  the  Litiga- 
tion Bogy,  33  N.Y.S.BJ.  297  (1961 ) . ) 

"  (Illinois  Annual  Report  on  Compensable  Work  Injuries,  1959,  at  p.  8.) 

^'  (Judge  Callahan,  op.  cit.  supra,  note  31,  at  7.) 

"  (See  the  careful  and  moderate  appraisal  by  Gellhorn  and  Lauer,  Administration 
of  the  New  York  Workmen's  Compensation  Law,  op.  cit.  supra,  especially  at  p.  149.) 
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tion — will  lead  to  disputes.    Needless  to  say  that  workmen's  compensation 
laws  should  minimize  all  incentives  to  and  causes  of  undue  litigation. 

"Similar  issues  arise  in  connection  with  the  proper  arrangements  for 
eflFective  rehabilitation.  There  seems  to  be  universal  agreement  on  the 
proposition  that  medical  and  occupational  rehabilitation  must  be  a  principal 
aim  of  workmen's  compensation.  Quick  referral,  adequate  services  and 
facilities  and  effective  supervision  are  essential  for  the  achievement  of  this 
end.  Benefit  structures  must  not  militate  against  incentives  to  rehabilitation. 
Unfortunately  the  road  which  leads  to  reaching  all  these  goals  is  as  yet  not 
clearly  mapped  and  ought  to  be  laid  out  with  careful  avoidance  of  improper 
coercion  upon  the  victim.  Still,  even  successful  rehabilitation  will  leave 
the  injured  worker  in  many  cases  with  some  impairment.  It  is  not  easy  to 
determine  the  point  at  which  it  should  be  ignored  as  trivial." 

Professor  Reisenfeld's  paper  serves  to  illuminate  the  differences  in  the 
orientation  of  the  various  jurisdictions  when  it  comes  to  the  compensation  of 
permanent  disability.  It  also  serves  to  remind  us  that  awards  for  permanent 
partial  disability,  even  for  cases  in  which  injury  is  not  great,  have  an  im- 
portance in  their  own  right.  The  solution  to  the  problem  of  structuring  cash 
benefits  to  provide  incentive  for  rehabilitation  does  not  lie  along  the  paths 
of  eliminating  permanent  partial  disability  awards  but  rather  minimizing 
whatever  deterrents  to  rehabilitation  are  inherent  in  the  practice  of  making 
these  awards. 

Everyone  agrees  that  this  is  the  most  troublesome  of  areas.  Earl  F.  Cheit, 
in  a  paper  prepared  for  the  Institute  entitled  "Compensating  Permanent  Dis- 
ability," which  was  based  on  excerpts  from  his  volume  Injury  and  Recovery 
in  the  Course  of  Employment,  points  out  some  of  the  difficulties  of  com- 
pensating permanently  disabling  injuries  under  a  mass  social  insurance  pro- 
gram. He  would  agree  with  Reisenfeld  that  there  is  a  statutory  and  de- 
cisional muddle  in  the  thinking  of  the  various  jurisdictions,  but  emphasizes 
that  the  difficulties  begin  with  the  conceptual  basis  for  permanent  disability 
benefits — the  premise  that  following  healing  there  remains  a  disabling  con- 
dition which  will  remain  more  or  less  static  and  unchangeable  for  the  work- 
er's lifetime.  This  concept  may  apply  without  difficulty  to  the  loss  of  a  hand 
or  foot.  But  many  of  the  ways  in  which  an  accident  affects  the  body,  or  dis- 
ease manifests  itself,  permit  neither  concise  definition  nor  objective  meas- 
urement. Determination  of  the  extent  of  permanent  disability,  or  indeed 
whether  permanent  disability  exists  at  all,  depends  upon  the  degree  to  which 
a  compensation  law  or  its  interpretation  recognizes  symptoms  which  cannot 
be  measured  by  objective  standards. 

Cases  which  involve  the  loss  of  a  limb  can  be  handled  under  the  schedules 
set  forth  in  the  laws  of  the  jurisdiction.  The  rationale  for  payment  under 
these  schedules  poses  many  problems  for  the  philosophers  of  workmen's  com- 
pensation but  not  for  the  administrators.     However,  most  cases  cannot  be 
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made  to  fit  the  schedules  and  these  must  be  individually  considered.  In  these 
cases  the  frequent  prerequisite  to  winning  an  award  is  a  demonstration  of 
impaired  earning  capacity.  The  subjective  complaint  that  will  not  show  up 
on  an  X-ray,  for  example,  is  often  examined  by  the  next  best  evidence ;  that 
is,  by  the  extent  of  the  economic  loss,  present  and  future,  of  the  injured 
worker.  Since  very  substantial  sums  of  money  may  be  involved  and  medical 
testimony  is  often  in  conflict,  the  situation  stirs  controversy  and  tends  to 
debilitate  the  worker's  incentives  for  prompt  rehabilitation.  In  the  minds 
of  many  workers  temporary  benefits  are  low;  hence  there  are  pressures  in 
minor  cases  for  permanent  disability  ratings  and  also  pressure  by  workers  to 
keep  their  healing  benefits  until  they  can  get  a  job.  And  when  there  is  real 
permanent  disability,  but  a  dispute  over  the  size  of  the  claim,  the  injured 
worker  may  actually  avoid  a  job  in  order  not  to  lose  his  award — an  award 
which  looks  more  real  to  him  in  this  moment  of  anxiety  and  insecurity  than 
the  possibility  of  rehabilitation  or  a  tenuous  job.  For  their  part,  carriers 
resist  claims  or  at  least  minimize  their  size,  when  the  liability  involved  cannot 
be  measured.  They  are  convinced  of  the  need  for  this  by  the  fact  that 
workers  have  an  incentive  to  maximize  these  claims.  Quite  often  employers 
are  disturbed  by  these  controversial  cases  and  conclude  that  it  is  the  best 
policy  to  sever  the  employee  involved  from  the  payroll. 

Consequently,  the  handling  of  these  permanent  disability  cases  has  suc- 
ceeded in  completely  upsetting  the  desired  incentives  and  everyone  in  this 
situation  finds  it  is  in  his  best  interest  to  do  the  things  that  most  discourage 
rehabilitation:  the  injured  worker  does  not  want  to  be  rehabilitated;  the 
insurance  carrier  does  not  want  to  recognize  his  claim;  and  the  employer 
does  not  want  to  retain  the  injured  worker  in  his  employ. 

Cheit's  Policy  Proposal  for  Workmen's  Compensation 

In  order  for  workmen's  compensation  effectively  to  restore  its  perma- 
nently disabled,  disability  rating  procedures  must  be  clarified  and  rationalized 
so  that  rehabilitation  is  not  undermined,  and  the  rehiring  of  disabled  workers 
by  employers  must  become  the  normal,  expected  and  automatic  aim  of  the 
system. 

When  workmen's  compensation  attempts  to  rate  the  residual  degree  of 
permanent  disability,  it  must  acknowledge  that  while  rating  physical  in- 
capacity is  difficult,  rating  occupational  incapacity  is  impossible.  It  follows 
that  the  attempt  to  reflect  occupational  incapacity  in  permanent  disability 
rating  (either  in  detailed  percentage  ratings  or  schedules)  should  be 
dropped. 

Instead  the  system  should  adopt  permanent  disability  rating  procedures 
that  seek  to  determine  physical  incapacity  alone.  Even  this  assignment  is 
far  from  simple.  Precise  rating  must  be  recognized  as  impossible,  because 
all  ratings  at  best  are  based  on  imprecise  medical  judgments,  and  because 
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of  the  many  subjective  factors  involved.  What  is  proposed  by  Cheit,  how- 
ever, is  that  these  difficulties  be  faced  squarely ;  that  ratings  be  made,  not  in 
fine  degrees  or  precise  schedules,  but  w^ithin  ranges.  An  injured  worker 
would  be  rated  within  1  of  8  or  10  groups,  each  spanning  12  or  10  percent 
of  rated  physical  incapacity.  The  law  would  simply  provide  for  injury 
falling  in  group  a  or  b,  etc.  instead  of  rating  an  injured  worker  16  or  17 
percent  disabled. 

Once  a  permanently  disabled  worker  is  rated  within  one  of  these  groups 
he  would  become  entitled  to  two  types  of  benefit  protection  (aside  from  his 
unlimited  rehabilitation-oriented  supervised  medical  care)  : 

1.  An  indemnity  benefit,  the  size  of  which  would  increase  with  each  dis- 
ability category,  to  be  paid  in  the  conventional  fashion. 

2.  An  incentive  assurance  to  help  guarantee  his  reemployment,  the  dura- 
tion of  which  would  increase  with  the  seriousness  of  the  injury. 

The  size  of  the  indemnity  payment  could  be  the  average  now  paid  to 
injured  workers  in  the  range  of  disabilities  covered  in  an  up-to-date  law,  or, 
better,  could  begin  at  the  low  end  of  that  range  for  the  "a"  or  least  disabled 
category  of  cases  and  increase  as  disability  becomes  more  severe. 

The  reemployment  assurance  would  simply  provide  that  any  employer  who 
does  not  rehire  a  permanently  disabled  worker  after  his  condition  is  rated 
stationary  becomes  liable  for  a  sum  equal  to  the  employee's  cash  benefit,  and 
this  liability  cannot  be  passed  on  to  a  carrier.  Where  the  employer  is  self- 
insured,  the  Hability  could  simply  be  doubled  and  thus  produce  the  same 
effect.  The  money  could  be  used  to  offset  the  costs  of  a  rehabilitation 
supervision  program.    Reemployment  would  be  at  least  at  former  wages. 

To  keep  this  incentive  provision  from  becoming  an  unjust  penalty  on 
employers  who,  for  reasons  beyond  their  control,  cannot  rehire  their  dis- 
abled workers,  they  would  be  permitted  to  show  cause  why  they  cannot 
discharge  this  responsibility.  Thus  in  instances  such  as  very  small  estab- 
lishments where  the  jobs  are  so  few  and  the  nature  of  the  injury  such  that 
reemployment,  even  with  vocational  rehabilitation,  would  be  impossible,  the 
employer  could  show  cause  and  be  thus  relieved  of  the  penalty  payment 
for  not  rehiring  his  injured  worker.  The  worker  would,,  of  course,  receive 
his  cash  benefits,  and  would  be  promptly  identified  as  in  need  of  vocational 
rehabilitation. 

Among  other  acceptable  reasons  for  cause  might  be,  for  example,  seasonal 
nature  of  employment,  or  declining  employment.  If,  for  personal  or  career 
reasons,  an  injured  employee  chose  not  to  return  to  his  former  employer, 
the  penalty  payment  would  not  apply. 

The  point  is  that  where  the  employer  does  show  cause,  and  where  the 
employee  chooses  not  to  return  (and  in  those  very  few  instances  where  the 
employer  cannot  show  cause  but  chooses  not  to  rehire  the  man  anyway) 
these  cases  will  have  been  identified  at  an  early  stage  as  in  need  of  vocational 
rehabilitation. 
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As  an  alternative,  the  proposed  reemployment  requirement  could  be  made 
uniformly  applicable  to  all  employers  and  the  penalty  payment  made  part 
of  the  manual  insurance  rate,  thus  spreading  the  cost  throughout  the  rating 
base.  Since  this  approach  would  require  no  showing  of  cause  or  hearings, 
it  would  be  simpler  and  less  expensive  to  administer.  For  it  to  succeed, 
however,  the  insurance  rate  would  have  to  be  a  strong  incentive  to  reemploy- 
ment, yet  not  be  unbearably  burdensome  to  smaller  employers. 

The  main  advantage  of  such  an  approach  to  rating  and  compensating 
permanent  disability  is  that  the  economic  incentives  are  rationalized,  restor- 
ing strong  rehabilitation  inducements  to  the  program  for  the  injured  worker 
as  well  as  the  employer. 

One  immediate  byproduct  would  be  that  the  cases  requiring  vocational  re- 
habilitation would  be  promptly  identified,  and  the  assumed  backlog  of 
these  cases  substantially  reduced.  Workers  who  cannot  return  to  their 
former  jobs  (for  whom  the  employer  shows  cause  or  pays  the  penalty  for 
not  accepting)  or  who  choose  not  to,  will  be  a  far  smaller  number  of 
cases  for  restoration  than  the  backlog  of  cases  who  now  may  never  reach 
rehabilitation  counselors  and  facilities.  By  providing  this  limited  number 
of  cases  with  maintenance  payments  (already  provided  in  about  one-third 
of  U.S.  compensation  laws)  and  effective  vocational  counseling,  this  system 
could  offer  an  effective  course  of  rehabilitation. 

The  proposed  system  does  not  pretend  to  solve  all  of  the  problems  asso- 
ciated with  permanent  disability  rating  and  benefit  administration.  Even 
if  all  that  is  hoped  for  were  achieved,  for  example,  the  systemi  would  not  be 
able  to  improve  the  fate  of  those  for  whom  a  return  to  work  was  com- 
pletely impossible.  Although  there  are  few  such  cases,  they  do  exist.  The 
rehabilitation  of  those  cases  in  which  the  employer  shows  cause,  or  in 
which  the  worker  chooses  not  to  return  would  continue  to  present  problems, 
but  these  could  be  more  effectively  handled  once  their  number  were  reduced 
and  the  cases  promptly  identified.  Of  course,  there  will  always  be  cases 
in  which  some  exaggeration  of  disability  is  attempted,  cases  of  "problem 
workers,"  and  instances  in  which  continuing  jurisdiction  is  necessary  to 
assure  appropriate  benefit  protection.  And  there  will  probably  always  be 
some  employers  who,  for  whatever  reason,  will  try  to  avoid  rehiring  a 
worker  injured  in  their  employ. 

A  similar  conclusion  applies  to  the  cases  of  "subjective"  complaints.  The 
premise  of  the  proposal  is  that  the  number  of  these  cases  would  be  reduced 
when  the  work  alternative  is  real  and  the  controversies  lessened.  Supervised 
medical  care  would  undoubtedly  assist.  Even  if  this  is  true,  however,  these 
cases  will  continue  to  arise  and  to  cause  the  old  problems,  and  it  seems 
doubtful  that  any  system  can  ever  hope  fully  to  solve  the  issues  they  involve. 

Cheit's  proposals  constitute  a  broad  frontal  attack  on  the  problems  of 
evaluating  permanent  disability  and  rehabilitating  the  injured  worker. 
Cheit  does  not  mention  the  whole  man  theory  or  the  wage  loss  theory  of 
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permanent  disability,  possibly  because  these  labels,  at  this  stage  of  discussion 
in  workmen's  compensation,  are  capable  of  raising  defensive  reactions 
among  their  proponents  and  opponents.  However,  his  proposals  embody 
elements  of  each  of  the  theories  of  permanent  disability  rating.  He  advo- 
cates rating  on  a  modified  version  of  the  whole  man  theory  in  the  sense 
that  his  proposals  envisage  rating  physical  incapacity  only.  However,  wage 
loss  concepts  are  not  lost  sight  of  since  the  proposals  contemplate  that  a 
worker  will  be  returned  to  his  former  emplo>Tnent  unless  the  employer  can 
show  good  cause  why  this  desired  end  should  not  be  brought  about.  Cheit's 
proposals  must  carry  all  of  the  burdens  of  innovation.  Although  precedent 
can  be  found  for  individual  elements  of  his  proposal,  on  the  whole  it  is  a 
new  path-breaking  idea  which  will  be  accepted  only  by  those  jurisdictions 
daring  enoiigh  to  pioneer. 

Reid's  Proposals 

In  addition  to  Cheit's  proposals,  the  Institute  considered  other  sugges- 
tions advanced  to  solve  the  problem  of  rehabilitation  and  the  structuring  of 
cash  benefits  to  provide  effective  incentives. 

James  J.  Reid  advanced  several  suggestions  for  the  structuring  of  cash 
benefits  to  provide  rehabilitation  incentives.^"  His  suggestion  concerns  a 
scheme  for  a  realistic  and  feasible  system  of  disability  payments.  It,  too, 
combines  several  of  the  theories  of  disability  ratings  discussed  by  Riesenfeld. 

Approximately  80  percent  of  all  work  injuries  require  only  medical  care, 
and  of  the  remaining  20  percent  a  large  percentage  results  only  in  tempo- 
rary lost  tim.e  and  lost  wages,  with  full  recovery.  The  problem  cases  are 
those  with  serious  injuries  with  long  duration  of  lost  time  and  lost  wages 
and  resulting  physical  handicap.  It  is  for  these  injuries  that  Reid  has 
proposed  a  scheme  of  disability  payments. 

1.  For  the  period  of  healing  and  until  maximum  medical  rehabilitation 
has  been  achieved,  compensation  should  be  paid  at  the  rate  of  662^ 
percent  of  the"  average  weekly  wage  based  upon  the  actual  wages  lost. 

2.  After  the  healing  period  and  after  maximum  medical  rehabilitation 
has  been  obtained,  all  bodily  injury  would  be  under  a  schedule  for 
payment  of  compensation  based  upon  the  loss  of  identifiable  members 
or  digits  solely  as  is  now  classified.  In  addition,  payments  of  com- 
pensation for  permanent  physical  impairment  to  the  whole  body  based 
upon  multiple  injuries  or  injuries  solely  to  the  head,  neck,  torso  or 
internal  organs  would  be  scheduled.  In  short,  schedule  the  whole  man 
for  compensation  payments  based  upon  the  presumption  of  loss  of 
wage-earning  capacity  for  an  arbitrary  period. 


^  James  J.  Reid,  "Some  Pathways  for  Encouraging  Rehabilitation  in  Workmen' 
Compensation."     Paper  prepared  especially  for  the  Institute. 
692-848  O— 63 6 
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No  determination  of  permanent  physical  impairment  should  be 
made  until  six  months  past  the  date  of  maximum  healinjSf.  If  pain  is 
an  implicated  factor  in  permanent  impairment,  the  determination 
should  be  made  only  after  a  year  past  the  date  of  maximum  healing. 
Durina:  this  period  of  delay  in  such  determination,  compensation 
would  be  awarded  only  upon  actual  loss  of  wages. 

No  compensation  would  be  paid  for  any  permanent  physical  iniury 
of  a  dis^it,  member,  or  the  body  as  a  whole  which  is  less  than  15  per- 
cent, but  should  such  an  injury  continue  to  be  disabling  after  the 
healing  period  and  maximum  rehabilitation  then  compensation  may 
be  awarded  solely  on  the  basis  of  loss  of  wage  earning  capacity. 

3.  The  loss  of  an  organ  or  a  member  of  the  body  or  serious  head,  facial, 
or  neck  disfigurement  for  which  no  compensation  is  payable  under 
(2)  as  a  permanent  physical  impairment,  may  be  awarded  compensa- 
tion under  a  schedule  within  the  discretion  of  the  agency  up  to  104 
weeks. 

4.  After  the  period  of  presumed  loss  of  wage  earning  capacity  for  which 
compensation  is  payable  under  (2)  or  (3),  further  comnensation  may 
be  payable  only  upon  proof  of  continuing  loss  of  wage-earning 
capacity  either  partial  or  total  resulting  from  the  injury. 

In  essence,  Reid  proposes  an  adequate  system  of  temporary  benefits  to 
sustain  the  employee  during  the  period  of  healing  and  until  maximum 
medical  rehabilitation  has  been  achieved.  He  advocates  a  delay  in  the 
rating  of  a  permanent  physical  impairment  with  safeguards  for  the  em- 
ployee who  has  not  returned  to  work  in  the  interim.  Initial  rating  is  to  be 
done  on  the  basis  of  physical  incapacity  and  involves  an  extension  of  the 
schedule  to  the  whole  man.  These  schedules  must  inevitably  be  based  on 
the  presumed  loss  of  wage  earning  capacity  for  workers  as  a  group.  A 
worker  may  be  entitled  to  further  compensation  after  the  period  of  pre- 
sumed loss  of  wage  earning  capacity  for  which  he  receives  compensation 
based  on  his  physical  disability,  but  he  could  receive  this  only  if  he  could 
show  that  there  was  continuing  loss  of  wage-earning  capacity,  either  partial 
or  total.  In  essence  this  combines  both  the  whole  man  theory  and  the 
wage  loss  theory. 

It  should  be  noted  that  his  use  of  the  whole  man  theory — that  is,  rating 
of  physical  incapacity  as  such  on  a  schedule  basis — would  not  apply  to  any 
permanent  physical  injury  which  is  rated  at  less  than  15  percent.  This  is 
a  partial  answer  to  the  question  which  Riesenfeld  raises  as  to  the  point  at 
which  compensation  administrators  ought  to  ignore  injuries  as  being  trivial. 
However,  under  Reid's  proposal  if  the  worker  could  show  loss  of  wage- 
earning  capacity  he  would  still  be  entitled  to  some  award. 
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Kennedy's  Proposal 

The  Institute  also  considered  another  proposal  for  structuring  cash  bene- 
fits to  provide  for  rehabilitation  incentives  made  by  Elmer  H.  Kennedy, 
Supervisor  of  the  Washington  State  Department  of  Labor  and  Industry's 
Rehabilitation  Center  and  a  former  president  of  the  lAIABC.^^  Kennedy 
also  proposes  a  combining  of  several  theories  of  disability  rating.  He  con- 
demns severely  the  wage-loss-only  provisions  of  some  of  the  workmen's 
compensation  laws  which  he  claims  prevents  the  success  of  the  rehabilitation 
program,  no  matter  how  well  it  is  staffed  and  organized.  The  following  is 
based  on  Kennedy's  proposal. 

In  far  too  many  States  an  injured  worker,  who  successfully  undertakes  a 
vocational  rehabilitation  program  auJ  thereby  reduces  or  avoids  a  loss  of 
wages,  loses  all  or  part  of  the  compensation  for  his  injury.  This  comes  about 
because  there  is  no  provision  for  payment  of  the  anatomical  loss  itself 
although  the  amount  of  wage  loss  provided  is  predicated  on  an  anatomical 
rating.  Herein  lies  the  cause  of  resentment  by  many  major  permanent 
partial  disability  cases  that  makes  so  much  of  our  present  vocational  re- 
habilitation ineffective.  After  35  years  of  intensive  effort  to  develop  a 
professionally  oriented  rehabilitation  program  for  the  industrially-injured 
such  a  program  is  practically  nonexistent  in  the  United  States. 

In  Canada  with  the  clinical  approach  and  comparatively  adequate  lije- 
time  permanent  partial  disability  pensions,  rehabilitation  of  the  injured 
workers  has  made  its  greatest  development.  In  the  United  States,  with  our 
forensic  approach,  and  nothing  but  the  most  limited  and  meager  total 
amounts  for  permanent  partial  disabilities,  rehabilitation  for  injured  workers 
cannot  get  off  the  ground. 

The  explanation  lies  in  the  U.S.  system  of  limiting  the  amounts  paid  for 
permanent  partial  disabilities.  It  is  cheaper  for  the  employers  to  pay  the 
meager  total  amount  and  leave  the  man  and  his  family  to  become  public 
charges. 

In  Kennedy's  opinion,  the  workmen's  compensation  laws  should  be 
amended  so  as  to  make  it  profitable  for  employers  to  rehire  seriously  injured 
workmen  or,  conversely,  expensive  not  to  reemploy  them.  Only  in  this  way, 
can  we  get  many  more  of  our  seriously  injured  workers  back  on  suitable  jobs. 

Such  amendments  require  the  payment  of  a  cash  indemnity  to  the  injured 
worker  for  his  anatomical  loss.  This  cash  indemnity  might  approximately 
equal  the  present  total  amounts  provided  for  permanent  partial  disability. 
The  main  value  of  this  cash  indemnity  payment  would  be  to  overcome  the 
resentment  on  the  part  of  the  injured  worker  that  now  results  when  his 
economic  status  is  so  drastically  reduced  due  to  the  injury. 


^  Elmer  H.  Kennedy,  "Supervision  of  Vocational  Services  Under  Workmen's  Com- 
pensation."    Paper  prepared  especially  for  the  Institute. 
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In  cases  where  the  anatomical  rating  was  less  than  20  percent  of  total 
permanent  disability,  the  cash  indemnity  payment  would  be  the  only  pay- 
ment. As  the  available  data  indicate,  wage  loss  is  a  minor  factor  for  these 
minor  permanent  partial  disability  cases.  These  are  also  the  cases  that,  it  is 
argued,  are  often  "over-compensated"  under  present  award  schedules  when 
they  suffer  no  loss  of  wages. 

Eliminating  these  minor  permanent  partial  disability  cases  would  elimi- 
nate perhaps  80  percent  of  all  permanent  partial  disability  cases  from  the 
wage  loss  provisions  and  leave  an  administratively  feasible  group  of  major 
permanent  partial  disability  cases  to  be  considered  for  wage  loss.  (The 
20  percent  of  all  permanently  disabled  workers  who  have  major  permanent 
partial  disabilities  are  only  one  percent  of  all  the  injured  workers,  but  they 
are  the  "walking  wounded"  who  constantly  indict  the  entire  workmen's 
compensation  program.) 

In  these  major  permanent  disability  cases,  in  addition  to  the  cash  indem- 
nity for  anatomical  loss,  there  should  be  added  a  life  time  permanent  partial 
disability  pension  to  cover  possible  wage  loss.  This  pension,  based  on  the 
severity  of  the  anatomical  loss,  could  amount  to  75  percent  of  the  average 
wage  up  to  a  stated  maximum  for  the  industry  in  which  the  injury  occurred. 
The  injured  worker  could  claim  this  partial  pension  for  any  full  calendar 
year  after  the  healing  period  has  been  concluded,  if  and  only  to  the  ex- 
tent he  actually  had  suffered  some  wage  loss. 

If  he  were  adjudged  totally  disabled  under  the  Federal  Old  Age  and 
Survivors  Disability  Insurance  Program,  he  would  probably  draw  both 
the  workmen's  compensation  partial  pension  and  the  OASI  pension,  as  the 
conribined  total  would  probably  not  exceed  75  percent  of  the  average  annual 
wage  of  the  industry  in  which  the  injury  occurred.  If  he  did  not  qualify 
for  total  disability  under  OASI  and  worked  until  retirement  he  would, 
after  retirement  for  age,  draw  only  as  much  of  his  workmen's  compensation 
pension  as  necessary  to  equal  maximum  OASI  benefits. 

If  management  reemployed  the  injured  worker  at  a  wage  high  enough, 
in  combination  with  the  injured  worker's  partial  disability  life-time  pension 
to  exceed  the  average  annual  wage  of  the  industry  where  the  injury 
occurred,  management  would  automatically  receive  an  annual  rebate  of 
the  excess  amount.  Theoretically  the  employer  could  solve  the  whole 
problem  without  additional  cost  if  he  reemployed  every  injured  worker 
on  a  job  that  paid  him  as  much  as  before  the  injury. 

Workers  on  the  firing  line  in  workmen's  compensation  agencies  may  well 
be  appalled  by  these  proposals  because  they  are  so  conditioned  to  the  piti- 
ful inadequacy  of  the  present  workmen's  compensation  laws.  Actually  the 
cost  of  the  proposal  would  be  absolute  zero  if  every  seriously  injured  worker 
made  as  much  after  the  injury  as  before  the  injury.  The  maximum  cost, 
if  not  even  one  seriously  injured  worker  ever  has  any  earnings  after  the 
injury,  could  be  as  much  as  10  times  the  present  cost  of  the  permanent 
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partial  disability  program.  Realistically,  because  we  know  seriously  in- 
jured workers  often  have  to  take  less  arduous,  lower  paid  jobs,  the  addi- 
tional cost  could  probably  be  held  to  about  the  present  cost  of  the 
permanent  partial  disability  program.  This  would  still  be  well  within  the 
additional  one  percent  of  payroll  the  workmen's  compensation  program 
could  stand  as  the  price  of  survival.  Kennedy  recognized,  however,  that 
cost  considerations  cannot  be  a  morally  sound  premise  for  an  evaluation 
of  the  problem. 

Incentives  for  Rehabilitation — An  Insurance  Man's  Viewpoint 

Working  within  the  present  system  of  cash  benefits  in  workmen's  com- 
pensation, major  casualty  insurance  companies  have  been  steadily  develop- 
ing knowledge  about  the  utilization  of  effective  rehabilitation  procedures. 
W.  Scott  Allan  pointed  out  the  humanitarian  value  of  a  practical  rehabilita- 
tion program  in  workmen's  compensation  cases. ^^  On  the  financial  side  of 
the  picture,  the  Liberty  Mutual  Insurance  Co.  has  long  recognized  that 
human  gain  coincides  with  business  gain;  that  maximum  rehabilitation 
means  minimum  loss  to  industry  in  both  monetary  cost  and  lost  production. 

Repeated  surveys  of  routine  industrial  injury  cases  ranging  from  simple 
fractures  to  post-operative  disc  conditions,  being  processed  in  that  company's 
operative  centers,  indicate  an  average  estimated  reduction  in  workmen's  com- 
pensation loss  costs  of  about  $1,000  per  case.  With  respect  to  more  serious 
cases,  major  amputees  and  the  like,  individual  case  savings  (both  indemnity 
and  medical  benefits)  of  $5,000  to  $50,000  may  be  demonstrated,  depending 
upon  the  jurisdiction  involved. 

In  a  series  of  spinal  cord  cases  at  the  Liberty  Mutual  special  hospital  unit, 
rehabilitation  was  undertaken  in  186  cases  and  work  completed  in  157. 
Fifty- nine  of  these  patients,  or  35%,  have  returned  to  work  or  are  in  business 
for  themselves.  Of  the  remainder,  67  had  been  returned  to  their  own  homes 
or  to  convalescent  homes  and  did  not  require  hospital  or  full-time  nursing 
care.  Allan  estimates  that  a  gross  loss  reduction  of  $8,360,014  is  indicated 
in  these  157  cases.  Since  the  rehabilitation  cost  is  $2,164,290,  the  net  loss 
reduction  result  from  the  program  is  $6,195,724.  It  is  recognized  that  any 
estimate  of  monetary  results  and  speculation  on  the  effect  of  rehabilitation 
upon  the  future  life  of  a  given  individual  is  necessarily  theoretical.  These 
evaluations  were  based  on  a  careful  review  of  each  case  in  each  year  of  its 
active  existence.  Comparable  experience  has  been  cited  by  other  major 
carriers. 

In  Allan's  view,  private  insurance  must  be  geared  to  a  recognition  of  the 
impact  of  rehabilitation  upon  the  cost  of  disability  just  as  government  pro- 
grams have  emphasized  the  benefit  of  tax  savings  and  earning  power  of  re- 

^  W.  Scott  Allan,  "Breaking  the  Barriers  to  Effective  Rehabilitation  in  Insurance 
Gases,"  Rehabilitation  Literature    (vol.  XXXIII,  No.  4),  April   1962,  pp.   98-102. 
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habilitated  workers  in  the  economy.  Private  insurance  carriers  and  plans 
are  gradually  becoming  aware  of  the  contribution  to  the  public  good  that 
can  be  made  by  restoring  an  ill  or  injured  person  to  maximum  effectiveness 
and,  in  an  even  more  down-to-earth  business  sense,  the  loss  cost  reductions 
that  can  be  achieved  by  lessening  disability,  either  temporary  or  permanent, 
through  practical  and  effective  rehabilitation  methods.  More  specific  stu- 
dies, statistics,  and  discussions  are  needed  to  develop  a  compelling  picture  of 
the  real  possibilities  in  this  direction. 

The  whole  system  of  private  insurance  in  this  country  is  related  to  obliga- 
tions owed  to  the  corporate  or  individual  policy  holder  either  by  terms  of  the 
contract  or  by  statutory  mandate.  To  fulfill  these  obligations,  company 
responsibilities  have  evolved  in  recent  years  into  an  attack  upon  the  causes 
of  loss.  The  future  possibilities  for  control  of  insurance  losses  in  workmen's 
compensation  seem  to  lie  to  a  large  extent  in  the  control  of  disability  extent 
and  duration.  According  to  Allan,  the  keystone  in  the  control  measures  to  be 
applied  is  that  comprehensive  process  we  have  come  to  call  rehabilitation. 

Conclusions 

After  a  discussion  of  each  of  the  several  proposals  that  were  made,  the 
seminar  reached  complete  agreement  with  the  point  of  view  that  prompt- 
ness in  providing  weekly  income  benefits,  medical  care  and  other  rehabilita- 
tion services  does  much  to  reassure  the  claimant  that  he  will  receive  fair 
treatment.  Cash  benefits  should  be  structured  to  provide  maximum  motiva- 
tion of  the  claimant  to  accept  rehabilitation  services  and  eventual  reem- 
ployment as  a  goal.  There  must  also  be  maximum  motivation  on  the  part 
of  the  employer  to  reemploy  the  injured  worker. 

It  was  recognized  that  it  was  one  thing  to  develop  an  ideal  theoretical 
program  and  another  to  have  this  program  adopted  by  the  various  jurisdic- 
tions. Very  few  compensation  jurisdictions  are  at  the  point  in  their  develop- 
ment where  they  could  offer  a  comprehensive  program  such  as  the  group 
would  hope  to  see  evolve.  However,  the  time  has  long  since  passed  when 
groups  represented  at  the  meeting  should  tolerate  a  program  short  of  what 
is  proposed.  In  other  words,  the  attempt  on  the  part  of  the  group  was 
to  set  forth  realistic  objectives  and  a  program  which  could  be  adopted  by 
the  several  jurisdictions.  Of  necessity,  the  recommendations  made  by  the 
Institute  were  more  general  than  any  of  the  several  proposals  that  were 
considered.  However  brief  and  general  they  may  be,  they  represent  a  con- 
sensus among  the  several  interest  groups  at  the  Institute.  If  adopted,  they 
would  do  much  to  structure  cash  benefits  so  as  to  provide  incentives  for 
rehabilitation. 

Recommendations 

1.  Temporary  total  income  benefits  should  be  provided  under  statute  dur- 
ing the  entire  period  of  rehabilitation.    In  addition,  special  living  ex- 


STRUCTURING    CASH    BENEFITS    TO    PROVIDE    INCENTIVES  75 

penses  and  all  other  costs  incidental  to  the  disabled  worker's  rehabilita- 
tion designed  to  secure  his  return  to  the  labor  market  should  be  pro- 
vided. 

2.  Permanent  disability  benefits  (scheduled  type)  should  be  provided, 
for  an  anatomical  loss  or  loss  of  use  at  the  point  where  optimum  re- 
covery has  been  achieved. 

3.  If  there  is  continuing  wage  loss,  income  benefits  should  be  provided  in 
seriously  disabled  cases  for  the  total  period  of  disability. 

4.  Favorable  consideration  should  be  given  to  all  programs  which  would 
provide  inducements  for  the  employer  to  encourage  the  rehabilitation 
and  reemployment  of  injured  workers. 


Chapter  VI 

Statutory  Limitations  as  a  Barrier 
to  Rehabilitation 


Introduction 

All  barriers  to  rehabilitation  under  workmen's  compensation  in  a  sense 
flow  from  statutory  limitations.  In  order  to  limit  the  problem,  the  seminar 
confined  itself  to  statutory  limitations  which  flow  from  medical  care  provi- 
sions, time  limitations  on  the  filing  of  claims  for  compensation  and  the  prob- 
lems which  arise  from  the  operation  of  subsequent  injury  funds. 

The  first  statutory  limitation  considered  was  the  dollar  and  duration  limits 
of  medical  care  under  workmen's  compensation.  The  Institute  had  before  it 
a  paper  prepared  by  Earl  F.  Cheit  on  this  subject,^  and  what  follows  is  based 
on  selected  excerpts  from  that  paper. 

"Analysis  of  the  actual  operation  of  workmen's  compensation  in  each 
jurisdiction  shows  that  to  be  complete  a  classification  of  medical  benefit 
provisions  must  provide  for  four  categories  of  limits.  These  are  listed  below 
in  descending  order  of  adequacy  from  the  first  "full"  benefit  provision. 

1.  Statute  is  free  of  arbitrary  limits  on  duration  or  amount  of  medical 
benefits  payable. 

2.  Statute  has  arbitrary  duration  or  dollar  limits  but  administering 
agency  has  authority  to  extend  benefits  indefinitely  in  all  cases. 

3.  Statute  has  arbitrary  limits;  administering  agency  has  authority  to 
extend  indefinitely  only  in  certain  types  of  cases. 

4.  Statute  has  arbitrary  limits  and  the  agency's  authority  to  extend  pay- 
ment beyond  these  limits  is  also  subject  to  arbitrary  dollar  or  duration 
limits. 

5.  Statute  is  subject  to  arbitrary  limits  and  provides  no  authority  to 
extend  them. 

"Even  this  somewhat  more  detailed  classification  creates  problems  when 
the  experience  of  specific  jurisdictions  is  analyzed.  In  order  to  accommo- 
date all  problems  of  interpretation,  however,  a  classification  system  would 
have  to  be  so  detailed  as  to  lose  its  value.     Thus  despite  the  difficult  prob- 


^  This  paper  was  based  on  a  preliminary  draft  of  a  monograph  written  by  Cheit  for 
the  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards.  That  agency  generously 
consented  to  use  of  the  document  for  Institute  purposes.  This  monograph  has  now 
been  issued  as  Department  of  Labor  Bulletin  244,  Medical  Care  Under  Workmen's 
Compensation  (1962). 
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lems  of  interpretation  for  some  jurisdictions,  in  the  analysis  which  follows 
the  above  five  categories  have  been  adopted  in  the  belief  that  they  are  the 
most  accurate  way  of  representing  the  present  status  of  medical  benefit 
provisions. 

TYPE  1:   NO  ARBITRARY  LIMITS 

"Table  2  lists  the  23  jurisdictions  whose  medical  benefits  for  accidental 
injury  put  them  in  type  1  (no  arbitrary  limits  as  to  duration  or  amount). 


TABLE  2 

Medical  Benefits  for  Accidental  Injury  Are  Provided  Without  Arbitrary 

Limits  as 

TO  Duration  or  Amount 

(Mayl, 

1962) 

Arizona  « 

Ohio" 

California 

Oregon 

Connecticut 

Puerto  Rico 

Delaware 

Texas  ° 

District  of  Columbia 

Vermont  °- 

Hawaii 

Washington 

Idaho 

Wisconsin 

Illinois  « 

Maryland 

Federal     Employees'     Compensation 

Massachusetts 

Act. 

Minnesota 

Mississippi  " 

Longshoremen's  and  Harbor  Work- 

New York 

ers'  Compensation  Act. 

North  Dakota 

»  Medical  benefits  provided  for  occupational  disease  or  silicosis  differ  from  those  provided 
for  accidental  injfury. 

"Even  this  select  group  of  jurisdictions,  however,  is  not  totally  free  from 
limits.  Six  of  them,  as  Table  1  indicates,  still  maintain  arbitrary  limits  on 
benefits  provided  in  some  cases  of  occupational  disease.  Moreover,  inter- 
pretation of  statutory  language  does  not  always  mean  that  benefits  will  be 
paid  for  an  unlimited  period.  Statutory  language  which  provides  for  pay- 
ment during  '.  .  .  the  period  of  disability  .  .  .'  or  '  .  .  .  so  long  as  neces- 
sary to  reasonably  restore  employee  to  his  maximum  level  of  physical  activity 
or  as  necessarv  to  give  him  relief  from  pain'  may  impose  restrictions  of  a 
more  subtle  nature.  These  matters  aside,  however,  the  23  jurisdictions  in 
this  first  category  clearly  provide  benefits  without  arbitrary  limit  to  persons 
suffering  accidental  injury. 

TYPE  2:  UNLIMITED  AUTHORITY  TO  EXTEND  IN  ALL  CASES 

"Table  3  presents  the  12  jurisdictions  whose  statutory  medical  benefits  are 
limited  in  cases  of  accidental  injury,  but  which  provide  agency  or  court 
authority  to  extend  without  limit  in  all  cases. 
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TABLE  3 

Medical  Benefits  for  Accidental  Injury  Are  Arbitrarily  Limited  in  Statute 
BUT  Commissions  or  Courts  Have  Authority  To  Extend  Without  Limit  in  All 
Cases 

(May  1,  1962) 

Jurisdiction  Limit  specified  '  Local  practice  as  reported  by  commission 

Alaska    2  years No  information — legislation  approved  March 

1962. 

Arkansas  " 6  months Commission    always    requires    employer    to 

furnish  as  long  as  necessary.  (One  excep- 
tion in  statute:  S500  limit  on  hernia.) 

Florida $1 ,000 Extended    when    requested    by    letter    from 

claimant. 

Michigan 6  months Extendable  for  6-month  periods,  indefinitely. 

Missouri 90  days No  requests  for  extension  rejected. 

Nevada  " 6  months Extendable  for  6-month  periods,  indefinitely. 

Must  request  and  show  apparent  need, 
"very  few  rejected." 

New  Jersey $50 No  effective  dollar  limit  exists. 

Oklahoma 60  days Extended    when    reasonable    and    necessary. 

Minimum  proportion  of  requests  rejected. 

Rhode  Island  ....      $600  to  $1,200.  .  .      Board  can  order  payment  exceeding  maxima 

following  hearing  upon  petition. 

South  Carolina ..  .      10  weeks Commission     automatically     extends     unless 

employer  can  prove  at  hearing  that  further 
treatment  will  not  lessen  disability  or  give 
relief. 

Utah  " $1.283.38 Request  and  doctor's  opinion  needed  for 

extension.    None  rejected. 

Wyoming  <• $385  medical;  Can  be  extended  if  claimant  pursues  rights 

$330  hospital.  through  courts. 

Total:   12  jurisdictions. 

»  Medical  benefits  provided  for  occupational  disease  or  silicosis  difler  from  those  provided  for  accidental 
injury. 

"It  is  customary  to  list  these  jurisdictions  as  providing  benefits  without 
arbitrary  limit.  There  is  considerable  justification  for  doing  so.  In  general 
the  language  in  these  jurisdictions  gives  the  administering  agency  discretion 
to  extend  or  not  to  extend,  and  in  some  States,  court  descisions  have,  for  all 
practical  purposes,  extended  the  benefits  permanently. 

"The  statutory  language  aside,  the  major  difference  between  these  juris- 
dictions and  those  in  type  1  is  a  procedural  matter:  These  statutes  tend  to 
shift  the  burden  for  additional  medical  care  to  the  injured  worker,  should 
the  carrier  stop  payment.  While  this  may  have  little  or  no  practical  conse- 
quences in  some  of  the  jurisdictions  discussed  above,  it  may  have  obvious 
limiting  effects  in  others.  By  shifting  the  burden  for  making  additional 
medical  care  available,  these  statutes  put  a  premium  on  the  supervisory 
skill  of  compensation  administrators. 

TYPE  3 :  AUTHORITY  TO  EXTEND  IN  CERTAIN  CASES  ONLY 

"The  three  jurisdictions  classified  (in  table  4)  as  type  3,  are  a  special  case 
of  the  second  type;  they  further  limit  medical  benefit  payments  by  the 
findings  they  require  to  grant  extension. 

"As  in  the  case  with  statutes  of  type  2,  each  of  these  jurisdictions  is  cus- 
tomarily considered  to  offer  benefits  without  actual  limit.    Whether  they  in 
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fact  do  or  do  not,  however,  rests  with  the  agency  interpretation  of  the 
controlling  language.  And  each  of  the  jurisdictions  has  its  own  controlling 
language. 

"Officials  from  each  of  these  States  assert  that  their  medical  benefits  are 
unlimited,  yet  responses  from  physicians  and  attorneys  and  a  study  of  court 
decisions  in  these  States  indicate  that  there  are  cases  in  which  the  court  or 
agency  interpretation  of  the  future  effect  of  medical  care  is  restrictive.  Thus 
we  have  designated  these  jurisdictions  as  a  third  type,  noting  that,  under 
liberal  interpretations,  their  laws  would  merge  with  the  second  type ;  without 
it,  they  are  more  restrictive. 

TYPE  4:  LIMITED  AUTHORITY  TO  EXTEND 

"The  nine  jurisdictions  in  type  4  (see  table  5)  provide  agency  authority 
for  extension  of  benefits,  but  this  authority  is  itself  arbitrarily  limited. 
While  all  nine  of  these  jurisdictions  fall  within  this  classification,  the  range 
of  the  limitations  is  great.  At  one  extreme,  there  is  the  Georgia  statute  with 
an  initial  $1,125  limit  which  can  be  raised  to  a  total  of  $1,500;  New  Mexico, 
at  the  other  extreme,  provides  for  extension  of  medical  benefit  payments  to 
$15,000.  In  Maine  there  is  no  money  limit  but  duration  of  payments  is 
limited  to  500  weeks.  This  limit  may  actually  be  less  restrictive  in  time  than 
those  in  type  1  jurisdictions  with  statutes  of  limitation.  But  in  the  latter 
States,  cases  may  be  reopened  before  the  statutory  bar  whereas  in  these  type 
4  laws,  it  is  an  absolute  limitation. 

TABLE  5 

Medical  BENEprrs  for  Accidental  Injury  Are  Arbitrarily  Limited  by  Statute. 
Commission  or  Court  Has  Authority  To  Make  Limited  Extensions  Only 

(Jan.  1,  1962) 

Jurisdiction  Initial  limits  Top  limit  after  commission  extensions 

Georgia  " SI, 125,  10  weeks  .  .      $1,500,  duration  as  long  as  necessary 

Iowa $1,000  medical;  $5,000  total  medical  and  hospital 

$2,000  hospital. 

Kansas  ° $4,000,  120  days.  .      120  days  can  be  extended  indefinitely  (this 

question  is  "seldom  raised  by  Carriers"). 
$4,000  cannot  be  extended 

Kentucky $2,500 $3,500 

Maine" $100,  30  days.  ..  .      Dollar    limit    can    be    extended    indefinitely. 

Duration  limited  to  500  weeks.  ("Dollar 
limit  never  followed  by  carriers,  no  pro- 
cedure necessary  for  extension.") 

New  Mexico  ".  .  .  .      $1,500,  5  years.  .  .      District  court  can  extend  to  $15,000 

South  Dakota  ....      $700  hospital;  $2,000  total,  if  needed  to  obtain  a  cure 

$300  medical; 
20  weeks. 

Virginia 60  days 2  years.     After  60  days  if  carrier  or  employer 

wishes  to  terminate,  employee  must  estab- 
lish that  extended  medical  care  is  necessary 

West  Virginia ....      $2,400 $3,200,    if   necessary    according    to    medical 

evidence  (the  extra  $800  is  not  chargeable 
to  the  employer's  account) 

Total:  9  jurisdictions. 

o  Medical  benefits  provided  for  occupational  disease  or  silicosis  differ  from  those  provided  for  accidental 
injury. 
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"As  with  the  limitations  in  type  3,  commission  or  board  interpreptation  is 
often  the  critical  factor  determining  whether  or  not  medical  benefits  will  be 
denied  in  individual  cases,  but  in  these  laws  there  is  a  fixed  maximum  which 
cannot  be  exceeded. 

TYPE  5:    LIMITED  BENEFITS,  NO  AUTHORITY  TO  EXTEND 

"Finally  there  are  the  five  jurisdictions  whose  statutes  specify  dollar  and/ 
or  duration  limits  and  provide  no  authority  for  extension,  except  for  total 
disability  cases  in  Montana  (where  additional  hospital  payments  only  may 
be  paid). 

"Experience  from  these  jurisdictions  reveals  that  carriers  may  make  ex- 
ceptions to  these  dollar  limits  through  fear  of  high  indemnity  awards  or  as 
a  result  of  voluntary  coverage.  But  the  agencies  cannot  order  payments 
beyond  the  specified  dollar  limits  which  are  extremely  low  for  serious  cases. 
They  range,  as  table  6  shows,  from  $1,500  to  $2,500. 

TABLE  6 

Medical  Benefits  for  Accidental  Injury  are  Arbitrarily  Limited  bt  Statute. 
Cannot  Be  Extended 

(Jan.  1,  1962) 

Jurisdiction  Specified  limits  Local  practices  as  reported  by  commission. 

Alabama $1,800,  1  year  .  .  .      Large  number  of  employers  voluntarily  carry 

insurance  policies  covering  higher  limits. 
Colorado  ° $1,500,  6  months.      When  a  carrier  discontinues  paying  medical, 

the   commission    then   rates   the   claimant. 

As  a  result,  carriers  generally  do  not  stop 

at  the  limit. 

Louisana $2,500 

Montana  « $2,500,  36  months  .      In  total  disability  cases,  additional  hospital 

expense  is  allowable. 

Tennessee $1,800,  1  year.  .  .  . 

Total:  5  jurisdictions. 

"  Medical  benefits  provided  for  occupational  disease  or  silicosis  differ  from  those  provided  for  accidenta 
injury. 

EMPLOYEES  COVERED 

"It  is  clear  from  the  list  of  jurisdictions  in  Tables  2-6  that  the  industrial 
and  more  populous  States  tend  to  offer  the  better  medical  benefits.  This 
can  be  readily  seen  in  Table  7,  where  the  number  of  workers  covered  by 
each  of  the  five  types  of  statutes  is  shown  (the  most  recent  Social  Security 
Administration  estimates  of  coverage  are  used).  Given  the  classification 
of  medical  benefit  provisions  into  these  five  basic  types,  how  many  workers 
are  in  each  group? 
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TABLE  7 

Medical    Benefits    For    Accidentai,    Injury    Available    to    Employees    Covered 
By  Workmen's  Compensation  L-wys 

Number  of        Percentage 

workers  of  workers 

Type  of  medical  benefits  provided  "  covered  *  covered  * 

1.  No  arbitrary  limits ;•-•••. ^4,  651,  500  58.  9 

2.  Arbitrary   limits;   agency  can   extend   indefinitely   in   all 

cases 6,502,000  15.5 

3.  Arbitrary  limits;  agency  can  extend  indefinitely  in  certain 

cases 5,  380,  000  12.  9 

4.  Arbitrary    limits;    agency    can    grant    limited    extensions 

only 3,  385,  500  8.  1 

5.  Arbitrary  limits;  no  extensions  possible 1,  935,  000  4.  6 

«  See  tables  1  through  5  for  further  description  of  benefits  In  each  group  below. 

k  Excludes  Hawaii,  Alaska  and  Puerto  Rico.  Comparable  figures  on  workers  covered  by  workmen's 
compensation  laws  in  these  jurisdictions  not  available.  Since  these  three  jurisdictior.s  are  in  groups  1  and 
2,  these  groups  are  slightly  understated. 

Source  of  coverage  figures:  Alfred  M.  Skolnik,  "Trends  in  Workmen's  Compensation  Coverage,  Benefits 
and  Costs,"  Social  Security  Bulletin,  Vol.  21,  No.  8  (August  1958),  p.  4.  1960  figures  released  as  this 
bulletin  was  going  to  press  reveal  but  slight  changes  in  coverage  estimates.  See  Alfred  Skolnik,  "New 
Benchmarks  in  Workmen's  Compensation,"  Social  Security  Bulletin,  June  1962,  Vol.  25,  No.  6,  p.  5. 

"Benefits  without  limit  are  available  to  60  percent  of  workers  covered  by 
workmen's  compensation.  Since  the  second  type  of  statute  covers  an  addi- 
tional 16  percent,  and  the  third,  12  percent,  it  is  possible  that  four-fifths  of 
covered  workers  have,  subject  to  the  limitations  noted  earlier  with  respect 
to  types  2  and  3,  protection  without  limit  for  accidental  injury.  The  other 
1 3  percent,  in  types  4  and  5,  are  under  flat  limits. 

"Assuming  restrictive  agency  interpretations  in  jurisdictions  with  limita- 
tions of  types  2  and  .3,  the  estimate  for  full  protection  for  accidental  injury 
would,  of  course,  be  somewhat  lower.  There  is  no  reliable  way  to  estimate 
how  much  lower,  since  many  other  factors  influence  the  extent  of  medical 
benefit  protection.  One  example  is  the  willingness  of  workers  to  pursue 
their  rights.  Where  this  is  made  easy,  an  administrative  agency  can  provide 
very  good  medical  care,  even  under  a  law  with  limited  benefits.  Unfor- 
tunately, the  opposite  may  also  be  true. 

OCCUPATIONAL  DISEASES 

"One  of  the  most  significant  factors  limiting  the  availability  of  medical 
care  is  the  restriction  of  occupational  disease  coverage.  Two  types  of  limi- 
tion  are  involved.  First,  as  Table  8  shows,  20  jurisdictions  restrict  in  some 
way  the  coverage  of  occupational  diseases  under  their  workmen's  compen- 
sation law.  Workers  disabled  by  occupational  disease  in  Mississippi  and 
Wyoming  are  wholly  without  a  guarantee  of  medical  protection  by  statute. 
These  two  States  provide  no  occupational  disease  coverage  (although, 
especially  in  Wyoming,  some  workers  have  won  benefits  through  court 
decisions) . 
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Jurisdictions  where  coverage  is  the 
same  as  for  accidental  injuries  {al- 
though medical  benefits  may  not  be 
the  same) 


TABLE  8 

Occupational  Disease  Coverage 

(under  workmen's  compensation  laws) 

(Jan.  1,  1962) 

Jurisdictions  with  coverage  limited  to 
scheduled  diseases  {or  other  restric- 
tions as  noted) 


Alaska 

Arkansas  * 

California 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Hawaii 

Illinois  ^ 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri 

Nebraska 

Nevada  * 

New  Jersey 

New  York  » 

North  Dakota 

Ohio  «  * 

Oregon 

Pennsylvania  » 

Puerto  Rico  " 

Rhode  Island 

South  Carolina 

Utah"* 

Virginia 

Washington 

West  Virginia  * 

Wisconsin 

Federal  Employees'  Compensation 

Act. 
Longshoremen's  and  Harbor 

Workers'  Compensation  Act. 


Alabama — covers  lung  diseases 
only. 

Arizona  * 

Colorado  * 

Georgia  * 

Idaho 

Iowa 

Kansas  '  (12  diseases  only) 

Louisiana 

Maine  * — schedule  and  also  re- 
quires "accident". 

Montana  * 

New  Hampshire 

New  Mexico  * 

North  Carolina  * 

Oklahoma 

South  Dakota 

Tennessee 

Texas  * 

Vermont  * 


Jurisdictions 
with  no  oc- 
cupational 
diseases 
covered 
Mississippi 
Wyoming 


<•  Plus  schedule. 

'  Medical  benefits  provided  for  occupational  disease  or  silicosis  differ  from  those  provided  for  accidental 
injury. 
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"The  second  limiting  factor  is  found  in  the  18  laws  which  do  not  offer  the 
same  medical  benefits  for  all  occupational  diseases  as  they  do  for  disability 
due  to  accidental  injury. 

TABLE  9 

Medical  Benefits  for  Covered  Occupational  Disease  Cases  in  Jurisdictions  Where 
Benefits  Differ  From  Those  for  Accidental  Injury 

Qan.  1,  1962) 
Jurisdiction  Differences  in  medical  benefits  available  to  occupational  disease  cases 

Arizona $1,000  limit,  commission  has  no  authority  to  extend. 

Arkansas In  silicosis  cases  medical  benefits  limited  to  90  days  from  date  of 

disablement.  May  be  extended  for  an  additional  90  days  in 
certain  cases. 

Colorado $2,500  limit,  with  commission  discretion  to  add  $1,000  if  necessary 

to  alleviate  and  cure.  (6-month  limit  in  accidental  injury  cases 
does  not  apply.) 

Georgia $500  limit,  commission  has  no  authority  to  extend. 

Illinois In  silicosis  and  asbestosis  cases,  medical  benefits  limited  to  6  months 

from  from  date  of  disablement. 

Kansas In  silicosis  cases,  medical  benefits  limited  to  120  days,  but  commis- 
sion can  extend  duration  of  benefits  to  210  days  in  special  cases. 
(Accidental  injury  limit  of  $4,000  also  applies.) 

Maine In  silicosis  cases,   $1,000  limit,  commission  has  no  authority  to 

extend. 

Mississippi Since  no  occupational  disease  cases  covered,  no  medical  benefits 

available. 

Montana If  employee  with  occupational  disease  is  able  to  continue  to  work 

while  undergoing  medical  treatment,  medical  benefit  limited  to 
$1,000.  However,  duration  limit  of  36  months  in  accidental 
injury  cases  does  not  apply  to  occupational  diseases  cases. 

Nevada In  silicosis  cases,  $50  per  month  limit,  no  authority  to  extend. 

New  Mexico The  initial  limit  of  $700  can  be  extended  indefinitely  by  district 

court  order  (top  limit  of  $15,000  for  accidental  injuries  does  not 
apply). 

North  Carolina.  .  .  In  siUcosis  and  asbestosis  cases,  3-year  limit,  not  to  exceed  $1,000 
in  any  one  year.     Commission  has  no  authority  to  extend. 

Ohio In  silicosis  cases,  no  medical  benefits  unless  there  is  total  dis- 
ability or  a  change  of  occupation. 

Texas In  silicosis   and   asbestosis  cases,    91 -day  limit  on  medical  care, 

cannot  be  extended. 

Utah Medical  benefits  in  cases  of  total  disability  only,  and  limited  to 

$1,283.33,  except  in  special  cases  of  prolonged  hospitalization 
when  commission  may  increase  amount  to  $1,925.01. 

Vermont In  silicosis  and  asbestosis  cases,  $1,000,  3-year  limit,  commission  has 

no  authority  to  extend. 

West  Virginia ....      In  silicosis  cases,  no  medical  benefits. 

Wyoming Since  no  occupational  disease  cases  covered,  no  medical  benefits 

available. 

692-848  O  -  63  -  7 
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"An  indication  of  how  the  second  type  of  limits  apply  is  provided  in  the 
tabulation  in  Table  9.  As  the  schedules  discriminate  against  any  unlisted 
diseases,  so  many  of  the  laws  further  discriminate  against  certain  types  of 
diseases.  Silicosis  and  asbestosis,  of  undisputed  occupational  origin,  are 
singled  out  for  arbitrarily  restrictive  medical  benefits  or  no  benefits  at  all  in 
10  States. 

"In  three  States,  however,  the  usual  picture  is  reversed.  In  Colorado  and 
Montana,  though  there  remain  low  arbitrary  limits,  medical  benefits  for 
occupational  disease  are  more  liberal  (especially  in  duration)  than  benefits 
for  occupational  injury,  and  in  New  Mexico,  the  limit  ($15,0(X))  for  injury 
does  not  apply  to  occupational  disease. 

EFFECT  OF  LIMITED  MEDICAL  BENEFITS 

"Limits  on  the  extent  of  medical  care  directly  affect  a  relatively  small 
number  of  cases.  Sadly,  however,  these  are  the  ones  most  desperately  in 
need  of  greater  protection.  For  it  is  the  long-term  cases  such  as  multiple 
amputation  or  paralysis,  where  chances  of  economic  recovery  are  smallest, 
where  the  limits  are  most  likely  to  apply.  Moreover,  workmen's  com.pensa- 
tion  medical  benefits  stop  at  a  time  when  a  seriously  disabled  worker  has 
had  to  rely  on  indemnity  benefits  for  support  and  thus  has  already  sustained 
a  serious  financial  loss.  And  finally,  limited  benefits  preclude  expensive 
medical  rehabilitation  which  could  make  possible  a  return  to  productive 
employment. 

"In  jurisdictions  with  these  arbitrary  limits,  it  falls  to  insurance  cai  riers  to 
stop  medical  benefits.  Caught  between  the  harshness  and  economic  short- 
sightedness of  partial  medical  treatment,  on  the  one  hand,  and  statutory 
limits  on  the  other,  carriers  have  often  sought  nonstatutory  means  of 
assuring  adequate  medical  care. 

CARRIER  PRACTICES 

"In  jurisdictions  where  medical  benefits  are  arbitrarily  limited,  insurance 
carriers  can  effect  an  important  extension  of  benefit  payments  in  two  ways : 
(1)  by  encouraging  their  policy  holders  to  purchase  an  endorsement  pro- 
viding additional  medical  benefits;  and  (2)  by  paying  medical  costs  beyond 
statutory  limits  even  in  the  absence  of  such  a  policy  endorsement. 

"Thirty-five  major  insurance  carriers  were  questioned  as  to  their  practices 
in  these  two  areas.  Their  responses  reveal  that  carriers  do  encourage  em- 
ployers to  purchase  additional  coverage,  and  are  often  successful.  The 
extent  of  this  additional  coverage  in  force  is  problematical,  but  there  is 
fairly  general  agreement  that  it  is  not  extensive.  This  could  be  inferred 
without  survey,  for  if  all,  or  most,  employers  purchased  this  additional  cover- 
age, they  would  be  urging  adoption  of  more  liberal  benefits  in  their  State 
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law,  for  the  latter  (spread  over  the  State  experience)  would  be  less  expen- 
sive than  individual  policies. 

"What  happens  when  there  is  no  additional  policy,  when  the  limits  have 
been  reached  ?  The  carriers  surveyed  made  clear  that,  while  exceptions  are 
made,  the  limits  are  certainly  not  ignored.  The  following  comment  from 
one  of  the  Nation's  largest  insurance  carriers  is  a  representative  response: 

"  'Our  practice  is  not  to  enlarge  the  provision  of  benefits  beyond  the 
statutory  limit.  Most,  if  not  all,  of  the  workmen's  compensation  carriers  do 
not  believe  that  they  can  properly  make  a  voluntary  payment  of  benefits 
beyond  the  limits  provided  in  the  workmen's  compensation  law.' 

"Where  exceptions  are  made  and  benefits  are  extended  beyond  statutory 
limits,  carriers  require  evidence  that  the  additional  medical  payment  will 
reduce  indemnity  costs  of  the  case.  Most  carriers  indicate  that  this  is  a 
case-by-case  matter. 

RESTRICTIVE  STATUTORY  LANGUAGE 

Palliative  and  Curative   Treatment 

"If  arbitrary  limits  on  benefits  have  produced  incentives  and  means  for 
circumventing  them,  poor  statutory  language,  restrictive  interpretation,  and 
administrative  practices  have,  unfortunately,  also  curtailed,  the  availability 
of  medical  care,  even  in  some  of  the  States  whose  statutes  may  not  have 
intended  to  place  arbitrary  limits  on  benefits. 

"Where  care  is  limited  to  that  which  will  reduce  disability,  the  cases  most 
seriously  affected  are  those  of  greatest  disability.  These  tend  to  be  the  cases 
of  permanent  total  disability  where  the  patient  may  live  for  many  years, 
require  constant  and  expensive  attention,  but  for  whom  no  treatment  can 
reduce  disability. 

"Most  of  the  statutory  language  is  very  vague  on  the  definition  of  the 
medical  care  to  be  provided.  Medical  aid  'as  the  nature  of  the  injury  may 
require,'  or  'adequate  and  reasonable,'  or  'as  may  be  necessarily  required,' 
are  typical  phrases.  In  view  of  the  carrier  policies  indicated,  a  clear  statute 
like  that  of  Texas  would  seem  to  be  a  necessary  step  toward  unlimited  care : 

"  'The  association  shall  furnish  such  medical  aid,  hospital  services  .  .  . 
(etc.)  ...  as  may  reasonably  be  required  at  the  time  of  the  injury  and  at 
any  time  thereafter  to  cure  and  relieve  from  the  effects  naturally  resulting 
from  the  injury.'     (Sec.  7.) 

Duration  of  Medical  Benefits 

"In  addition  to  the  specific  time  limits  spelled  out  in  the  statutes  in 
types  4  and  5,  there  are  other  limits  on  the  duration  of  medical  benefits. 
Some  of  these,  again,  result  from  ambiguous  language,  from  restrictive 
statutes  of  limitation,  and  from  adverse  court  decisions. 
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"In  some  jurisdictions,  medical  care  benefits  in  permanent  disability  cases 
are  limited  to  the  period  of  the  permanent  disability  award. 

"The  Arizona  statute  app)ears  to  be  even  more  limited,  providing  only 
medical  care  'reasonably  required  at  the  time  of  injury,  and  during  the  pe- 
riod of  temporary  disability.'  The  Arizona  Industrial  Commission  informs 
us  that  it  'does  not  extend  (payments)  beyond  the  statutory  date  of  claim- 
ant's condition.'  However,  cases  can  be  reopened  for  further  medical  care 
upon  presentation  of  medical  evidence,  and  apparently  the  statute  is  not 
administered  in  such  a  way  as  to  limit  benefits. 

"The  Massachusetts  statute  avoids  these  problems  by  making  medical 
services  available  'so  long  as  such  services  are  necessary  notwithstanding  the 
fact  that  maximum  compensation  .  .  .  may  have  been  received  by  the 
injured  employee.' 

"This  statute  recognizes  the  fact,  as  many  do  not,  that  medical  problems 
from  an  injury  can  recur  at  unpredictable  times  and  that  many  total  per- 
manent disability  cases  will  require  medical  care  on  a  periodic  basis  for  life. 

ADMINISTRATIVE  BARRIERS 

"There  are  several  other  factors  which  tend  to  make  the  goal  of  full  medi- 
cal benefits  elusive,  even  in  states  where  the  statute  implies  no  arbitrary 
limits.  These  have,  as  their  basis,  not  the  legislation  but  its  administration. 
Administrative  practices  of  boards  and  commissions,  and  the  practices  of 
insurance  carriers  and  claimants'  attorneys,  have  a  significant  influence  on 
both  the  quality,  and  the  availability,  of  medical  care  whose  eflfect  is  difficult 
to  measure,  but  which  is  obvious  when  the  experience  of  individual 
jurisdiction  is  examined. 

"One  important  example  is  the  increasing  use  of  compromise  or  lump  sum 
settlements  which  bar  payments  for  any  future  medical  treatment  which  may 
become  necessary.  In  fact,  most  of  the  general  administrative  problems  of 
workmen's  compensation — claimants'  ignorance  of  their  rights,  the  inade- 
quacy or  nonexistence  of  supervision  of  uncontested  cases,  the  delays,  diffi- 
culties and  expense  of  hearings,  the  primary  emphasis  on  cash  awards,  the 
interest  of  both  claimants'  attorneys  and  insurance  carriers  in  quick  and 
final  disposal  of  cases — all  may  stand  in  the  way  of  an  injured  worker 
seeking  prompt  and  high  quality  medical  care. 

"It  should  be  recognized,  therefore,  that  removal  of  arbitrary  statutory 
limits  on  medical  care,  while  a  necessary  condition  to  adequate  care,  is  by 
no  means  a  sufficient  one." 

The  overwhelming  evidence  from  Cheit's  study  presented  above  shows 
that  many  jurisdictions  do  not  yet  provide  for  unlimited  medical  benefits. 
In  light  of  this,  and  because  of  the  importance  of  full  and  adequate  medical 
services  for  physical  restoration  and  rehabilitation,  the  Institute  had  no 
difficulty  in  agreeing  on  a  recommendation  that  full  medical  benefits 
should  be  provided  under  all  workmen's  compensation  laws. 
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Statutory  Responsibility  for  Rehabilitation 

In  States  which  limit  medical  and  surgical  care,  little  can  really  be  ex- 
pected in  the  way  of  a  comprehensive  rehabilitation  program.  However, 
even  in  the  States  which  have  no  effective  Hmitation  on  medical  care, 
complete  provision  for  the  rehabilitation  of  the  industrial  workers  has  not 
always  been  made. 

Under  modem  concepts  of  rehabilitation,  a  wide  range  of  services  is 
required  and  there  is  no  neat  dividing  line  between  vocational  adjustment 
and  physical  restoration.  Rehabilitation,  if  it  is  to  take  advantage  of  the 
findings  of  a  host  of  disciplines,  requires  a  medical,  vocational,  psychological 
and  social  evaluation  of  the  client,  and  it  is  only  after  such  a  total  evaluation 
that  an  individual  rehabilitation  plan  for  the  client  can  rationally  be  devel- 
oped. Yet  historical  institutional  arrangements  tend  to  divide  the  responsi- 
bility for  physical  restoration  and  accompanying  medical  services  on  one 
hand,  and  vocational  rehabilitation  activities  on  the  other. 

The  historical  unconcern  of  compensation  statutes  and  decisions  with 
rehabilitation  is  dramatically  highlighted  by  the  comments  of  Samuel  B. 
Horovitz.  He  notes  that  rehabilitation  was  not  even  mentioned  in  any  of 
the  prominent  legal  text  books  on  the  laws  of  workmen's  compensation 
written  before  1952. 

"Even  the  Index  to  Legal  Periodicals  from  August  1947  to  July  1958 
has  not  a  single  reference  to  'Rehabilitation.'  The  Social  Law  Library 
used  largely  by  the  judges  and  lawyers  of  Boston  has  no  references  to 
'Rehabilitation'  in  the  cards  in  the  'subject  index'.  Neither  does  the  word 
appear  in  the  all-inclusive  Sixth  Decennial  Digest,  Vol.  26,  nor  even  as  part 
of  Vol.  32,  under  the  tide  'Workmen's  Compensation'."  Horovitz  goes  on 
to  point  out: 

"Not  an  index  in  a  lawyer  or  a  judge-written  book  up  to  1952,  when  Arthur  Larson 
wrote  his  monumental  work,  even  noted  the  word  'rehabilitation.'  It  was  not 
regarded  as  a  'legal'  problem.  And  even  Larson,  out  of  nearly  1,600  pages  of  text, 
devoted  only  2  pages  of  text  and  2  pages  of  tables  of  statutes  thereto."  ' 

Recent  years  have  witnessed  an  increase  in  the  legislative  and  adminis- 
trative activity  in  the  field  of  rehabilitation.  Various  jurisdictions  have 
been  experimenting  with  ways  and  means  to  bridge  the  gap  between  work- 
men's compensation  and  rehabilitation  agencies.  In  the  State  of  New 
Jersey,  for  example,  a  rehabilitation  unit  within  the  Workmen's  Compen- 
sation Commission,  since  July  1,  1959,  has  been  active  in  attempting  to 
identify,  locate  and  refer  to  the  rehabilitation  agency  those  industrially 
injured  workmen  who  are  amenable  to  the  rehabilitation  program.  In 
New  York,  the  Division  of  Vocational  Rehabilitation  has  stationed  its  own 


^Arthur  Larson,  The  Law  of  Workmen's  Compensation.  (New  York:  Matthew 
Bender  &  Co.,  Inc.,  1952),  Vol.  II,  pp.  86-88.  Cited  by  Samuel  Horovitz  in 
"Rehabilitation  of  Injured  Workers — Its  Legal  and  Administrative  Problems".  Rocky 
Mountain  Law  Review,  Vol.  31,  June  1959,  p.  486. 
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counselors  in  workmen's  compensation  offices  and  they  have  attempted  to 
screen  cases  for  referral.  In  Florida,  the  rehabilitation  department  of  the 
workmen's  compensation  division  provides  direct  counselling  services  to 
injured  workers  and  makes  arrangements  for  rehabilitation  services  when 
needed. 

Other  States  have  chosen  different  paths.  In  five  jurisdictions  (Ohio, 
Oregon,  Rhode  Island,  Washington,  and  Puerto  Rico),  rehabilitation  facil- 
ities are  operated  by,  or  in  close  connection  with,  the  compensation 
commissions.  In  Massachusetts,  the  rehabilitation  of  disabled  workers 
can  be  financed  by  funds  made  available  by  the  compensation  commission, 
but  the  workers  must  be  declared  eligible  by  the  rehabilitation  agency.  In 
Arizona,  also,  the  compensation  commission  may  grant  awards  v/hich  pro- 
vide for  vocational  rehabilitation.  All  told,  26  jurisdictions  and  the  Federal 
acts  have  some  provisions  in  their  compensation  laws  relating  to  rehabilita- 
tion. But  a  bare  reading  of  these  provisions  actually  tells  us  little.  In  some 
of  these  jurisdictions,  the  law  provides  only  for  nominal  amounts  while  the 
worker  is  undergoing  rehabilitation.  On  the  other  hand,  the  State  which 
has  a  law  which  does  not  mention  rehabilitation  may  actually  be  quite  active 
in  both  locating  and  referring  clients  to  the  rehabilitation  agency  and  also 
in  providing  various  medical  restorative  measures.  Only  a  thorough 
analysis  of  the  practices  in  each  jurisdiction  would  shed  light  on  this 
problem.^ 

The  problem  of  rehabilitation  facilities  and  personnel  will  be  discussed  in 
chapter  VII;  our  concern  here  is  with  the  statutory  limitations.  After 
consideration  of  all  aspects  of  the  problem,  the  Institute  recommended  that 
the  responsibility  for  the  rehabilitation  of  the  injured  workmen  should  be 
placed  squarely  upon  the  workmen's  compensation  agencies  in  the  individ- 
ual jurisdictions.  This  includes  rehabilitation  in  all  of  its  phases,  from 
physical  restoration  to  eventual  placement  in  a  job,  if  this  is  possible. 

Placing  the  statutory  responsibility  on  the  workmen's  compensation 
agency  does  not  necessarily  mean  that  the  agency  should  provide  all  of  the 
rehabilitation  services.  Once  it  is  recognized  where  the  responsibility  lies, 
each  workmen's  compensation  agency  should  take  full  advantage  of  the 
experience  and  expertise  of  the  State  rehabilitation  agencies  and  the  various 
voluntary  agencies  in  the  field. 

In  order  to  help  bridge  administrative  gaps,  each  workmen's  compensa- 
tion agency  should  create  a  rehabilitation  unit  or  panel  within  the  agency. 
This  unit  could  have  several  responsibilities  which  inevitably  will  vary  in  the 
different  jurisdictions.  It  could  be  charged  with  the  responsibility  of  screen- 
ing first  reports  of  accidents,  acting  as  liaison  with  the  State  rehabilitation 
agency  in  order  to  obtain  early  referrals,  and  working  with  other  referral 


^  In  this  connection  see  Medical  Care  Under   Workmen's  Compensation,  op.  cit. 
chapter  3. 
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agencies,  and  with  employers  and  insurance  carriers.  The  panel  could  have 
continuous  responsibility  for  supervision  of  rehabilitation  services,  and  if 
rehabilitation  services  are  not  voluntarily  offered  and  accepted,  it  could 
have  the  responsibility  of  hearing  the  parties  and  ordering  such  rehabilitation 
services  and  treatment  as  may  be  necessary.  The  panel,  which  might  be 
composed  of  the  director  of  compensation,  the  medical  director,  and  special- 
ists in  rehabilitation  to  be  appointed  by  the  director,  might  also  have  the 
responsibility  of  evaluating  the  rehabilitation  potential  of  any  injured  work- 
man before  he  is  adjudged  permanently  and  totally  disabled. 

The  Institute  also  recognized,  that  regardless  of  the  statutory  or  adminis- 
trative arrangements  which  are  provided  for  rehabilitation,  these  will  be 
of  little  use  unless  workers  have  knowledge  of  what  is  available  under  the 
law.  In  order  to  obtain  the  desirable  goal  of  achieving  early  referrals,  the 
Institute  recommended  that  immediate  notification  of  rights  under  the  law 
should  be  sent  to  each  person  filing  a  compensation  claim. 

Time  Limitations  on  Filing  Claims 

Most  workmen's  compensation  jurisdictions  provide  a  definite  time  limit 
within  which  claims  for  compensation  benefits  must  be  filed  or  within  which 
a  claim  can  be  reopened  after  the  last  payment  of  compensation.  These 
statute  of  limitations  provisions  vary  greatly  among  the  jurisdictions.  Their 
purpose  is  to  prevent  abuses,  to  protect  employers  from  the  filing  of  claims 
long  after  they  have  the  necessary  information  to  evaluate  them,  and  to  allow 
insurance  carriers  to  set  rates  in  meaningful  fashion.  These  limitations  were 
written  into  the  laws  at  a  time  when  most  of  the  laws  covered  only  "ac- 
cidental" injuries.  It  is  now  generally  accepted  that  a  worker  suffering  dis- 
ability through  an  occupational  disease  should  be  entitled  to  the  same  pro- 
tection under  the  law  as  a  worker  disabled  through  accidental  injury. 
Provision  for  at  least  some  coverage  of  occupational  diseases  is  now  included 
in  the  laws  of  all  jurisdictions  except  two — those  of  Mississippi  and  Wyo- 
ming. Although  the  trend  is  toward  complete  coverage  of  occupational 
diseases,  21  States,  as  noted  above,  still  restrict  in  some  way  the  coverage  of 
occupational  diseases. 

Time  limitations  for  filing  are  peculiarly  important  in  the  field  of  occupa- 
tional disease.  Because  of  the  slowly  developing  nature  of  some  of  these 
diseases,  particularly  radiation  diseases,  an  employee  may  not  know  that 
he  has  the  disease  for  a  long  period  of  time  after  his  exposure  to  it.  Al- 
though it  may  seem  unrealistic  to  fix  liability  on  an  employer  decades  after 
the  worker  has  left  his  employ,  the  fact  remains  that  a  worker  may  not  suffer 
the  consequences  until  years  after  initial  exposure  to  a  radiation  hazard. 
Yet,  many  of  the  laws  contain  time  limitations  requiring  an  occupational 
disease,  in  order  to  be  compensable,  to  occur  in  a  certain  period,  such  as  6 
months  or  1  year  after  the  last  exposure. 
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If  occupational  diseases  are  to  be  fully  covered  under  workmen's  com- 
pensation, it  is  necessary  that  the  time  limitation  for  filing  a  claim  be  based, 
not  up>on  the  date  of  last  exposure,  but  rather  upon  the  date  of  an  employee's 
knowledge  of  the  disease.  In  1956,  the  I AI  ABC's  Atomic  Energy  Commit- 
tee suggested  that  .  .  .  "the  time  limitation  in  filing  of  claims  not  begin  to 
run  until  the  date  on  which  the  employee  has  knowledge  of  the  nature  of 
his  disabiliy  and  its  relation  to  his  job  and  until  after  disablement".'* 

Only  a  few  laws  include  such  a  provision  at  the  present  time.  But  happily 
the  trend  has  been  in  the  direction  of  the  liberalization  of  the  statutory 
limits  on  the  time  within  which  disability  must  be  manifested  or  a  claim  filed. 
For  example,  in  the  1961  legislation  sessions,  Indiana  made  radiation  diseases 
compensable  under  its  Occupational  Disease  Act  if  disability  occurred  within 
2  years  after  knowledge,  rather  than  2  years  after  last  exposure.  No  change 
was  made  in  the  claim  filing  limit  of  2  years  after  disability.  In  Oklahoma, 
the  time  limit  for  filing  a  claim  was  changed,  for  radiation  diseases 
only,  from  1  year  after  injury  to  1  year  after  last  exposure  or  1  year  after 
knowledge.'^ 

The  Institute  endorsed  the  principle  that  time  Umitations  in  filing  of 
claims  should  not  begin  to  run  until  the  employee  has  knowledge  of  the 
disability  and  its  relation  to  his  job  and  until  after  disablement.  It  recom- 
mended that  each  jurisdiction  examine  its  statutory  limitations  so  as  not  to 
bar  claims,  especially  claims  involving  medical  care  and  rehabilitation,  in 
cases  of  injuries  and  diseases  which  have  long  latent  periods. 

Subsequent  Injury  Funds 

If  a  worker  with  a  preexisting  disease  or  impairment  suffers  a  compensable 
injury,  the  combination  of  the  prior  condition  and  the  second  injury  may 
result  in  a  disability  greater  than  that  which  would  have  resulted  from  the 
subsequent  injury  alone.  The  classical  example  is  the  one-armed  worker 
who,  as  the  result  of  a  compensable  accident,  loses  the  other  arm.  The  second 
injury  alone,  under  most  jurisdictions,  would  require  a  permanent  partial 
award  of  a  definite  number  of  weeks  as  fixed  by  the  schedule  of  the  juris- 
diction. However,  the  loss  of  two  major  members  may  automatically  render 
the  worker  permanently  and  totally  disabled,  a  condition  which  would 
entitle  him  to  a  larger  schedule  award,  or,  in  some  jurisdictions,  to  a  life-time 
pension  if  he  were  not  rehabilitable.  If  the  jurisdiction  has  a  subsequent 
injury  fund,  the  employer  would  pay  only  the  schedule  award  for  the  loss  of 


*  Report  of  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Workmen's 
Compensation  Problems,  Bulletin  192  (1956),  p.  165. 

^  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Supplement  to  State  Work- 
men's Compensation  Laws,  Bulletin  161   (December  1961),  p.  4-6. 
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the  arm,  and  the  balance  of  the  liability  would  be  shifted  to  the  fund  made 
up  of  contributions  from  all  employers.'' 

A  subsequent  injury  fund  law  is  designed  to  encourage  the  employment  of 
handicapped  workers.  The  workmen's  compensation  laws  themselves  add 
to  the  already  formidable  employment  obstacles  faced  by  the  handicapped. 
Jurisdictions  which  assess  the  employer  for  the  full  liability  resulting  from 
the  compounded  disability  were  faced  with  threats  on  the  part  of  employers 
to  dismiss  all  handicapped  workers.  On  the  other  hand,  those  States  which 
allowed  employees  to  sign  waivers  to  their  rights  to  benefits  from  an  injury 
caused  or  contributed  to  by  a  previous  disability  found  that  the  practice 
could  get  out  of  hand  with  employees  signing  away  rights  to  which  they  were 
entitled  under  the  statute.  Other  States  ignored  the  fact  that  the  combined 
injuries  could  result  in  a  greater  disability  than  that  produced  by  the  second 
injury  alone,  and  they  made  the  employer  liable  only  for  the  disability  re- 
sulting from  the  subsequent  injury  by  itself.  This  left  the  worker  with 
inadequate  compensation,  or  at  least  with  less  than  that  prescribed  by  the 
statute  for  his  final  combined  disability. 

The  way  out  of  this  dilemma  was  shown  by  New  York  when  it  passed  the 
first  subsequent  injury  law  in  1916.  During  the  following  two  decades  only 
1 1  other  States  passed  such  legislation.  It  required  the  spectre  of  a  World 
War  with  the  possibility  of  thousands  of  handicapped  veterans  returning  to 
the  labor  market  to  galvanize  most  of  the  States  to  action.  Before  the  war 
was  over,  34  States  had  such  laws.  Later,  14  additional  States  joined  the 
fold  leaving  only  4  States — Georgia,  Louisiana,  Nevada  and  Virginia — 
without  such  legislation  as  of  1961. 

Coverage 

The  normal  difficulties  of  understanding  compensation  laws  are  multi- 
plied in  the  subsequent  injury  field  because  two  separate  disabilities,  the 
relations  between  them,  and  their  combined  result  must  all  be  considered. 
Matters  may  be  simplified  if  it  is  recognized  that  the  extent  of  coverage  is 
determined  by  provisions  relating  to  the  following: 

1.  The  cause  and  type  of  the  preexisting  disability  and  the  type  of  the- 
second  injury. 

2.  The  relations  between  the  preexisting  condition  and  the  second  injury 
and  the  extent  of  the  first,  second  and  combined  disabilities. 

Insofar  as  the  first  item  of  coverage  is  concerned,  the  laws  of  17  jurisdic- 
tions apparently  cover  all  preexisting  permanent  impairments  regardless  of 
type  or  cause.  The  remaining  jurisdictions  either  confine  coverage  of  the 
preexisting  disability  to  scheduled  injuries,  such  as  the  loss  or  loss  of  use  of 


*  Information  about  the  provisions  for  these  funds  in  the  several  jurisdictions  can  be 
found  in  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Second  Injury  Funds 
Bulletin  190  (1957). 
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a  hand,  arm,  foot,  leg  or  eye,  or  contain  some  other  limitation.  The  broad 
coverage  laws  not  only  contain  no  limitation  as  to  the  type  of  preexisting 
disability,  but  also  have  no  limits  as  to  the  cause.  The  previous  disability 
could  be  congenital,  due  to  a  military  episode,  an  automobile  accident  or 
any  other  cause. 

All  jurisdictions  limit  the  cause  of  the  second  disability  to  those  disabling 
injuries  which  are  found  to  be  compensable.  In  most  of  the  States  having 
narrow  coverage  with  respect  to  the  prior  disability,  the  coverage  with  respect 
to  the  subsequent  injury  is  also  much  restricted,  usually  involving  the  loss 
of  another  member  or  eye.  A  few  of  the  States  which  substantially  limit 
coverage  as  far  as  the  prior  disability  is  concerned  to  amputations  and  sight 
loss  do  cover  any  type  of  subsequent  disability  without  regard  to  such  a 
limitation. 

The  second  coverage  item  pertains  to  the  relationship  between  the  two 
injuries  and  the  extent  of  the  combined  disabilities.  In  some  jurisdictions, 
payments  cannot  be  made  from  the  fund  if  the  second  injury  aggravates 
or  accelerates  the  preexisting  condition.  Only  if  the  subsequent  injury  is 
unrelated  to  the  first  can  the  employer  be  relieved  of  a  portion  of  the 
liability.  Also,  in  those  jurisdictions  which  make  the  employer  liable  for 
the  second  injury,  the  law  provides  that  the  first  or  preexisting  disability 
must  be  capable  of  being  fixed  in  extent.  This  is  necessary  since  the  liability 
must  be  apportioned  between  the  fund  and  the  employer.  However,  other 
considerations  may  be  involved  if  the  broader  social  purposes  of  the  law 
are  kept  in  mind. 

The  lAIABC  committee  on  second  injury  funds  advocated  broad  cover- 
age but  recognized  that  the  extent  of  the  previous  and  subsequent  dis- 
abilities could  properly  be  restricted  to  that  degree  of  disability  which 
would  prejudice  the  worker's  employment  chances.  This  is  easier  to 
accept  in  principle  than  it  is  to  translate  into  practice.  Various  jurisdictions 
have  attempted  to  meet  the  problem  in  different  ways.  Some  States, 
notably  Wisconsin,  require  that  both  the  first  and  second  injuries  meet 
minimum  threshold  qualifying  requirements.  In  Wisconsin,  the  prior  dis- 
ability must  be  one  which  if  it  had  occurred  in  industrial  employment  would 
merit  a  compensation  award  of  250  weeks.  The  subsequent  compensable 
disability  must  also  be  entitled  to  250  weeks  of  compensation  in  the  usual 
case. 

On  the  other  hand,  Ohio  does  not  specify  the  extent  of  the  disability  but 
provides  that  any  employer  may  give  notice  to  the  commission  prior  to  an 
injury  that  it  is  employing  a  handicapped  person.  If  the  employer  gives  such 
notice,  then  presumably,  the  handicap  is  noticeable  and  of  sufficient  gravity 
to  constitute  an  employment  handicap.  However,  the  law  is  not  so  rigid 
as  to  rule  out  a  determination  in  all  cases  where  the  employer  has  failed 
to  give  this  specified  notice.  It  further  provides  that  second  injury  benefits 
may  also  be  charged  to  the  fund  if  the  commission  finds  that  it  can  deter- 
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mine  the  extent  of  prior  disability  for  the  purpose  of  making  an  apportion- 
ment of  liabiHty  between  the  fund  and  the  employer.  Unlike  Wisconsin, 
Ohio  does  not  restrict  the  extent  of  the  second  disability,  but  covers  any 
injury  which  is  either  aggravated  by,  or  could  not  have  occurred  except  for, 
the  preexisting  condition. 

New  York  approaches  the  problem  in  yet  another  way  in  that  it  limits 
coverage  of  prior  disability  to  those  which  are  likely  to  be  "a  hindrance  or 
obstacle"  to  employment.  The  compounded  disability  must  be  "materially 
and  substantially  greater"  than  that  which  would  have  resulted  from  the 
second  injury  alone.  Although  an  employer  need  not  file  notice  of  the 
fact  that  he  is  employing  a  handicapped  worker,  the  New  York  administra- 
tors require  that  an  employer  have  knowledge  of  the  handicap,  and  in 
the  case  of  a  prior  latent  condition,  must  have  acted  upon  this  knowledge 
in  some  manner.  Since  the  act  has  neither  the  "notice"  requirement  of  the 
Ohio  law  nor  the  "mechanical  rating"  provisions  of  the  Wisconsin  law, 
the  administrators  are  left  with  a  great  deal  of  flexibility  in  interpreting  its 
provisions. 

When  it  comes  to  the  combined  effects  of  the  injuries,  most  jurisdictions, 
unlike  New  York,  limit  the  application  of  the  fund  to  injuries  which  together 
result  in  permanent  total  disability.  If  the  combined  result  is  classified 
only  as  permanent  partial  disability  the  employer  is  wholly  liable,  regardless 
of  the  contribution  of  the  pre-existing  condition  to  the  final  result. 

Allocating  the  Liability  Between  the  Employer  and  the  Fund 

Various  methods  are  used  by  the  States  to  apportion  liability.  The  most 
common  rule  in  allocating  the  cost  is  that  the  employer  pays  for  the  dis- 
ability caused  by  the  second  injury  and  the  special  fund  makes  up  the  differ- 
ence between  the  employer's  liability  and  whatever  is  payable  for  the  loss  as 
a  whole.  The  necessity  of  measuring  precisely  the  extent  of  the  preexisting 
disability  is  obvious  under  this  method. 

Such  a  measurement  is  also  necessary  under  a  second  method  used  by 
Wisconsin.  If  the  combination  of  the  first  and  second  injury  results  in 
permanent  and  total  disability,  Wisconsin  follows  the  usual  method  of 
apportioning  the  liability.  However,  if  the  successive  disabilities  result  in 
permanent  partial  disability,  the  employer  is  liable  for  the  greater  of  the  two 
disabilities  and  the  fund  for  the  lesser. 

Because  of  the  difficulties  inherent  in  attempting  to  measure  precisely  the 
extent  of  the  preexisting  disability,  months  or  years  after  it  occurred,  some 
States  have  devised  methods  which  eliminate  this  measurement.  In  New 
York  and  Florida,  once  the  employer  can  show  the  existence  of  a  known  pre- 
employment  handicap  which  together  with  a  subsequent  disability  resulted 
in  a  combined  disability  materially  and  substantially  greater  than  would 
have  resulted  from  the  second  injur/  alone,  he  is  relieved  of  liability  for  all 
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payments  beyond  the  first  104  weeks.  After  this  period,  payments  are  made 
from  the  fund.  A  great  advantage  here  is  an  administrative  one.  No 
controversy  need  develop  as  to  the  precise  extent  of  the  preexisting  condition. 

Financing  the  Fund 

In  general  three  different  methods  are  used  to  finance  these  funds  in  the 
various  jurisdictions,  although  the  details  may  vary  considerably.^ 

1.  The  most  common  method,  followed  by  appproximately  20  jurisdic- 
tions, is  to  finance  the  funds  entirely,  or  in  part,  by  means  of  assessment 
against  employer's  "no  dependency"  death  cases.  These  are  compen- 
sation cases  in  which  the  fatally  injured  worker  leaves  no  depend- 
ents. Such  payments  of  course  can  bear  no  relation  to  the  require- 
ments of  the  fund.  They  are  based  on  the  notion  that  such  cases 
involve  windfalls  to  the  employer  in  spite  of  the  fact  that  such  cases 
are  anticipated  when  insurance  rates  are  set.  The  only  warrant  for 
such  a  method  appears  to  be  that  tradition  recommends  it.  It  was 
a  method  used  by  New  York  in  its  original  1916  law,  although  the 
State  has  long  since  abandoned  it. 

2.  Approximately  eight  jurisdictions  finance  the  program  by  assessments 
levied  against  insurance  carriers  and  self-insurers. 

3.  Two  States  (California  and  Pennsylavnia)  finance  their  funds  entirely 
by  legislative  appropriations,  while  two  others  (Kansas  and  Wyoming) 
divide  the  cost  between  employers  and  the  State.  Another  state  (Okla- 
homa) requires  direct  employee  as  well  as  employer  contributions. 
Under  the  California  and  Pennsylvania  system,  costs  are  borne  by 
the  general  taxpayer  rather  than  the  employers  or  insurance  carriers. 

According  to  the  method  used  in  most  States,  the  liability  falls  on  all 
employers  as  a  group  to  be  absorbed  or  passed  on  according  to  the  market 
situations.  But  there  is  certainly  nothing  that  the  last  employer  can  do  to 
eliminate  the  preexisting  disabilities,  and  if  these  disabilities  are  not  even 
industrially  connected,  there  is  nothing  that  employers  as  a  group  can  do 
or  could  have  done.  Hence  the  argument  is  made  that  the  burden  of  the 
funds  should  be  considered  as  a  public  liability  for  which  governments  can 
make  sufficient  cost  provisions. 

Extending  the  Application  of  the  Subsequent  Injury  Fund 

Some  people  have  gone  further  and  suggested  that  the  principles  of  the 
subsequent  injury  fund  be  applied  in  situations  where  they  are  not  now  gen- 
erally used,  that  is,  in  cases  of  an  aggravation  or  activation  of  a  latent  prior 
disability.     James  J.  Reid,  recommends  limiting  the  instant  employer's  lia- 


''  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,   Workmen's  Compensa- 
tion and  The  Physically  Handicapped  Worker,  Bulletin  234  (1961),  pp.  55-59. 
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bility  in  cases  of  aggravation  of  prior  diseases  or  maladies  of  which  the  em- 
ployee and  the  employer  had  knowledge  before  the  injury,  and  the  assump- 
tion by  the  subsequent  injury  fund  of  all  other  liability.^  He  also  recom- 
mends that  the  subsequent  injury  fund  be  financed  out  of  the  State's  general 
revenue  with  contributions  equal  to  one  third  of  the  cost  of  the  fund  each 
year. 

"As  the  law  exists  today,  in  most  jurisdictions,  the  employer  is  required  to 
pay  for  all  the  disability  which  flows  from  employment — aggravated  or  in- 
cited injury  and  disease.  This  is  because  the  employer  is  legally  responsible 
for  the  end  results  whatever  they  may  be  and  regardless  of  the  fact  that  in 
the  injury  cause  was  piled  on  top  of  an  antecedent  disease  or  condition.  It 
is  impossible,  under  most  laws,  to  apportion  that  amount  of  the  ensuing 
disability  which  could  be  attributed  to  an  antecedent  infirmity  as  one  cause 
and  the  amount  that  could  be  attributed  to  the  employment  as  the  other 
cause.  Stated  more  simply,  there  is  no  rationale  to  support  apportionment 
of  liability  in  an  aggravation  case.  It  is  not  too  late  to  recognize  the  justice 
of  employers'  complaints  about  the  burden  which  has  fallen  upon  them  and 
to  devise  a  means  of  some  equitable  distribution  of  the  burden.  This  could 
be  done  in  the  framework  of  recognition  that  liability  for  all  ensuing  dis- 
ability must  be  taken  care  of  within  and  not  outside  of  the  application  of 
workmen's  compensation  principles. 

"Arthur  Larson,  when  he  was  Under  Secretary  of  Labor,  suggested  that 
the  second  injury  fund  idea  be  pressed  into  service  to  cover  cases  involving 
degenerative  cardiovascular  and  intervertebral  disc  disease  and  preexisting 
hearing  losses  interalia.  Under  the  plan,  the  employer  would  be  liable  only 
for  the  first  104  weeks  of  compensation  for  total  disability  or  death  which 
would  not  have  occurred  except  for  a  preexisting  permanent  physical  im- 
pairment. Then  the  subsequent  injury  fund  should  step  in  and  pay  the  bal- 
ance of  all  compensation  payable.  Prior  'permanent  physical  impairment' 
is  defined  to  include  any  permanent  condition  which  is  or  is  likely  to  be  a 
hindrance  or  obstacle  to  obtaining  employment.  This  extension  of  the 
second  injury  fund  idea  was  not  intended  to  alter  any  substantive  rule  about 
when  heart  or  similar  cases  are  compensable  in  the  first  place.  It  merely 
said  that  the  State  finds  liability  in  such  a  set  of  facts  that  the  subsequent 
injury  fund  was  to  step  in  whenever  the  preexisting  impairment  contributed 
to  the  compensable  condition. 

"In  view  of  the  importance  of  this  problem  to  employers  generally,  and  in 
view  of  the  seemingly  limitless  list  of  disease  causes  and  the  great  money 
outlay  in  many  cases,  a  somewhat  new  and  novel  addendum  to  the  idea  of 
Professor  Larson  can  be  suggested.  This  idea  is  predicated  upon  acceptance 
of  the  proposition  that  it  may  not  be  entirely  just  to  say  that  employers  shall 


**  James  J.  Reid,  "Some   Pathways  for  Encouraging  Rehabilitation   in   Workmen's 
Compensation."    Paper  prepared  especially  for  the  Institute. 
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pay  the  whole  cost  of  wage  restoration  and  medical  expenses  in  cases  where 
the  disability  or  death  is  due  to  a  combination  of  factors,  namely,  of  the 
preexisting  infirmity  and  the  subsequent  adding  to  that  infirmity  by  the 
emplo)Tnent  cause. 

"It  is  somewhat  unfair  to  say  that  employers  shall  foot  the  bill  100  percent 
for  employees  who  fall  by  the  wayside  because  employment  has  triggered 
into  a  disabling  condition  an  underlying  pathology  or  weakness  which  quite 
likely  would  in  any  event  later  produce  disability.  A  formula  can  and 
should  be  reached  under  which  the  'responsibility'  of  the  community  is 
given  its  share  of  recognition.  The  solution  suggested  is  that  legislatures 
provide  cash  contributions  to  subsequent  injury  funds  as  a  discharge  of  the 
public  responsibility  of  citizens  of  the  State  for  the  care  of  the  particular 
individuals  in  their  State  who  may  otherwise  end  up  as  public  assistance 
charges.  Estimates  for  such  appropriations  could  be  made  annually  after 
review  of  all  current  cases  and  the  proportioning  of  responsibility  deter- 
mined upon  such  criteria  or  standards  as  the  legislature  might  provide. 
While  it  would  not  be  possible  to  prove  by  evidence  which  would  satisfy  a 
court  the  percentage  or  exact  amount  of  such  a  contribution,  legislative 
bodies  are  not  governed  by  the  rules  of  evidence.  This  method  would  leave 
plenty  of  room  for  the  exercise  of  judgmental  factors  and  public  policy. 
Such  a  method  of  contribution  would  not  disturb  the  claimant's  rights  to 
benefits  under  the  workmen's  compensation  system.  It  would  be  concerned 
only  with  the  ultimate  sources  of  money  for  the  benefits  which  he  receives 
under  such  system." 

Because  they  break  new  ground,  legislatures  may  be  reluctant  to  adopt 
the  proposals  of  Commissioner  Reid  as  outlined  above.  It  is  obvious,  how- 
ever, that  legislatures  have  much  work  to  do  in  improving  present  subsequent 
injury  fund  laws  so  as  to  eliminate,  insofar  as  possible,  obstacles  to  the  em- 
ployment of  the  handicapped  which  are  posed  by  existing  workmen's  com- 
pensation laws. 

Subsequent  Injury  Funds  and  the  Employment  of  the 
Handicapped 

The  qualifications  and  the  limitations  of  the  subsequent  injury  fund  pro- 
visions in  most  States  have  materially  reduced  their  effectiveness  in  encourag- 
ing the  employment  of  handicapped  workers.  Even  in  States  having  the 
most  advanced  type  of  law,  it  cannot  be  concluded  that  the  subsequent  injury' 
fund  principle  is  the  complete  answer  to  the  problem  of  the  employment  of 
the  handicapped.  The  problem  of  heart  cases  and  other  degenerative  dis- 
eases is  only  partially  met  by  such  laws,  even  under  proposals  such  as  Reid's 
for  financing  the  fund,  in  part,  from  the  State  treasury. 

The  role  of  these  special  funds,  while  limited,  is  essential.  However,  if  the 
subsequent  injury  funds  are  to  be  at  all  effective  in  removing  barriers,  the 
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purpose  of  these  funds  must  be  made  known  to  employers.  The  available 
evidence  indicates  that  employers  far  too  often  know  nothing  or  very  little 
about  subsequent  injury  funds.  In  a  survey  conducted  in  the  New  York 
City  ^  area  75  percent  of  the  personnel  officers  interviewed  were  unfamiliar 
with  New  York's  second  injury  law.  And  of  the  25  percent  who  were 
familiar,  only  half,  or  some  13  percent  of  the  total  interviewed,  said  it  had 
induced  them  to  hire  physically  impaired  workers. 

In  a  survey  conducted  by  the  subcommittee  on  subsequent  injury  funds 
of  the  lAIABC  (Report  of  the  Subcommittee  on  Subsequent  Injury  Funds, 
delivered  at  the  46th  annual  convention  lAIABC,  Edmonton,  Alberta, 
August  21  to  25,  1960)  it  was  found  that  most  employers  in  Iowa  and  New 
Jersey  were  unaware  of  their  State's  second  injury  fund  law.^°  Responses 
from  Iowa  indicated  that  at  least  75  percent  of  the  respondents  were  unaware 
of  the  law,  a  result  identical  to  the  New  York  experience.  In  New  Jersey, 
at  least  70  percent  of  the  respondents  were  unfamiliar  with  the  law. 

The  subcommittee  recommended  that  intensive  educational  programs  on 
the  subject  of  second  injury  funds  and  the  protection  that  they  afford  be 
carried  out.  However,  the  committee  recognized  that  education  was  not 
the  only  answer.  The  survey  findings  indicated  that  perhaps  only  one 
personnel  man  in  every  five  to  eight  may  be  more  worried  by  the  possibility 
of  higher  workmen's  compensation  costs  if  he  hired  disabled  workers  than 
he  is  by  other  reasons  for  not  hiring  them.  The  committee  recognized  that 
any  program  designed  to  educate  hiring  officials  about  the  protection  af- 
forded through  subsequent  injury  funds  should  not  be  undertaken  with  the 
idea  that  such  education  will  be  the  panacea. 

The  Bureau  of  Labor  Standards  in  a  study,  Workmen's  Compensation 
and  the  Physically  Handicapped  Worker  (Bulletin  243),  also  found  that 
fear  of  increased  workmen's  compensation  costs  is  a  less  important  factor  in 
employer  unwillingness  to  hire  physically  impaired  persons  than  are  such 
other  factors  as  the  alleged  inability  of  these  persons  to  perform  the  many 
operations  required  in  jobs  and  the  fear  that  the  work  is  too  heavy  or  too 
dangerous  for  them..  Nevertheless,  the  Bureau  reported  that  a  substantial 
percentage  of  the  manufacturing  employers  in  the  six  States  surveyed  in 
1960  indicated  that  they  would  reconsider  their  decision  not  to  hire  such 
persons  if  the  workmen's  compensation  law  carried  a  provision  limiting 
their  compensation  liability  to  the  percentage  of  disability  caused  by  em- 
ployment in  their  firm.^^ 

"  Federation  Employment  and  Guidance  Service,  "Survey  of  Employers'  Practices 
and  Policies  in  the  Hiring  of  Physically  Impaired  Workers"  (N.Y.:  1959).  A  sum- 
mary of  this  study  is  in  A.  J.  JaflFe,  editor,  Research  Conference  on  Workmen's  Com- 
pensation and  Vocational  Rehabilitation  (N.Y. :  Bureau  of  Applied  Social  Research, 
Columbia  University,  1961 ) ,  pp.  70-82. 

^^  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Workmen's  Compensa- 
tion Problems,  Bulletin  242    (1961),  pp.   147-156. 

"  Workmen's  Compensation  and  the  Physically  Handicapped  Worker,  op.  cit.,  pp. 
69-72. 
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The  Bureau  also  found  that  subsequent  injury  funds  do  help  overcome 
some  of  the  reservations  that  an  employer  may  possibly  have  to  employing 
the  handicapped.  Other  factors,  however,  may  be  more  important  in  in- 
fluencing an  employer's  judgment,  principally  because  of  the  deficiencies 
in  the  subsequent  injury  funds  as  presently  constituted.  If  more  employers 
are  to  be  encouraged  to  utilize  the  ability  of  qualified  applicants  with  various 
physical  impairments,  the  workmen's  compensation  laws  must  be  amended 
to  broaden  the  coverage  of  their  subsequent  injury  fund  provisions  and  to 
provide  more  adequate  financing  for  such  funds. 

The  recommendations  of  the  Institute  are  designed  to  accomplish  those 
desired  goals  of  broadened  coverage  and  adequate  financing.  The  most 
efficient  rehabilitation  program  can  be  useless  unless  all  possible  attempts 
are  made  to  reduce  the  existing  barriers  to  the  employment  of  handicapped 
workers. 

Recommendations 

1.  Arbitrary  limits  on  medical  benefits,  whether  statutory  or  decisional, 
should  be  removed  from  workmen's  compensation  laws.  Full  medical 
benefits  as  may  reasonably  be  required  at  the  time  of  the  injury,  and 
at  any  time  thereafter  to  cure  or  relieve  from  the  eflPects  naturally 
resulting  from  the  injury,  should  be  provided  under  all  workrrien's 
compensation  laws.  Such  medical  benefits  should  include  full  medical 
care,  all  necessary  related  services,  original  and  replacement  appliances, 
and  should  also  include  specific  reference  to,  and  provision  for,  re- 
habilitation in  all  of  its  phases,  including  vocational  rehabilitation. 

2.  The  rehabilitation  of  injured  workmen  who  file  workmen's  compensa- 
tion claims  should  be  a  responsibility  of  the  state  workmen's  compen- 
sation agency. 

The  particular  administrative  arrangments  that  should  be  made  to 
discharge  this  responsibility  will  vary  in  the  several  jurisdictions.  One 
acceptable  method  would  be  the  creation  of  a  rehabilitation  panel, 
composed  of  the  director  of  compensation,  the  medical  director,  and 
specialists  in  rehabilitation  appointed  by  the  director.  The  panel  should 
have  continuous  supervision  of  rehabilitation  services,  and  if  rehabili- 
tation is  not  voluntarily  offered  and  accepted,  it  should  have  the 
responsibility  of  hearing  the  parties  and  ordering  such  rehabilitation 
services  and  treatment  as  may  be  deemed  necessary. 

3.  No  person  should  be  adjudged  permanently  and  totally  disabled  prior 
to  being  evaluated  for  rehabilitation  potential  by  the  rehabilitation 
panel  or  whatever  group  may  be  set  up  by  each  jurisdiction  to  provide 
for  the  discharge  of  the  rehabilitation  responsibility  of  the  workmen's 
compensation  agency. 
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4.  In  order  to  obtain  the  desired  goal  of  achieving  early  referral  of  cases 
for  rehabilitation,  immediate  notification  of  rights  under  the  law 
should  be  sent  to  each  person  filing  a  compensation  claim. 

5.  A  unit  should  be  established,  either  as  a  separate  group  in  the  work- 
men's compensation  agency  or  as  part  of  the  rehabilitation  panel  if 
such  is  established  in  a  jurisdiction,  charged  with  the  responsibility  of 
screening  first  reports  of  accidents,  of  acting  as  liaison  with  the  State 
rehabilitation  agencies  to  obtain  early  referrals,  and  of  working  with 
other  referral  agencies  such  as  employers  and  insurance  companies. 

6.  Statutory  limitations  on  the  time  within  which  a  claim  must  be  filed, 
or  within  which  a  claim  can  be  reopened,  should  be  examined  care- 
fully by  each  jurisdiction  so  as  not  to  bar  claims  of  employees  for  medi- 
cal care  and  rehabilitation  in  cases  of  injuries  and  diseases  with  long 
latent  periods. 

The  time  limitation  in  filing  of  claims  should  not  begin  to  run  until 
the  date  on  which  the  employee  has  knowledge  of  the  nature  of  his 
disability  and  its  relation  to  his  job  and  until  after  disablement. 

7.  Since  the  desired  end  product  of  the  rehabilitation  process  is  the  em- 
ployment of  injured  workmen,  and  since  the  absence  of  an  adequate 
subsequent  injury  fund  may  constitute  a  barrier  to  the  employment 
of  qualified  applicants  with  various  physical  impairments,  workmen's 
compensation  laws  should  include  adequate  provision  for  subsequent 
injury  funds. 

These  funds  should  have  broad  coverage  and,  insofar  as  the  first 
injury  is  concerned,  should  include  employees  who  have  permanent 
physical  impairments  due  to  previous  accident  or  disease  or  any  con- 
genital condition  which  is  likely  to  be  a  hinderance  or  obstacle  to  his 
employment.  Insofar  as  the  coverage  of  the  combined  injuries  are 
concerned,  the  subsequent  injury  fund  should  cover  all  employees 
who  incur  a  subsequent  disability  which  is  compensable  and  which 
results  in  permanent  partial  or  permanent  total  disability  which  is  sub- 
stantially greater  by  reason  of  the  combined  efTects  than  that  which 
would  have  resulted  from  the  subsequent  injury  alone. 

Provision  should  be  made  for  the  adequate  financing  of  these  sub- 
sequent injury  funds  and  their  full  utilization  should  be  encouraged 
by  education  and  public  information. 

8.  Concerted  effort  by  organized  labor,  management  organizations,  re- 
habilitation organizations,  medical  societies,  bar  associations  and 
insurance  organizations  will  be  necessary  if  the  existing  statutory  limi- 
tations which  constitute  a  barrier  to  rehabilitation  are  to  be  removed. 
To  achieve  this  desired  goal,  a  State  commission  should  be  appointed 
by  the  governor  with  the  guidance  of  the  State  workmen's  compensa- 
tion and  vocational  rehabilitation  agencies.     This  commission  should 
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include  representatives  of  all  bodies  concerned  with  workmen's  com- 
pensation and  rehabilitation. 

The  commission's  specific  charges  should  include: 

a.  the  responsibility  for  becoming  familiar  with  national  policies  and 
recommendations  on  rehabilitation,  including  those  of  the  Council 
of  State  Governments; 

b.  the  responsibility  for  interpreting  these  policies  and  recommen- 
dations on  the  State  level  and  of  making  specific  recommendations 
to  the  governor  and  legislature  on  State  problems; 

c.  the  responsibility  for  disseminating  this  knowledge  for  educational 
purposes  to  State  and  community  organizations  concerned  with 
problems  of  workmen's  compensation  and  rehabilitation. 

The  work  of  such  a  commission  should  be  complemented  by  a  study 
conference  including  representatives  of  all  groups  interested  in  work- 
men's compensation  and  rehabilitation  initiated  by  the  State  workmen's 
compensation  or  vocational  rehabilitation  agencies  or  by  the  State 
chapter  of  the  National  Rehabilitation  Association.  The  lAIABC 
and  NRA  should  interest  themselves  in  encouraging  State  bodies  to 
call  such  a  conference. 
9.  Insurance  companies  through  their  associations,  should  strengthen  and 
implement  existing  positions  favoring  rehabilitation  and  unlimited 
medical  care.  Insurance  associations  should  encourage  their  mem- 
ber companies  to  participate  at  the  State  level  in  cooperative  efforts 
with  government,  management,  labor  and  other  interested  groups,  to 
bring  about  legislation  removing  these  barriers  to  rehabilitation. 


Chapter     VII 

Supervision  of  Medical  Care 
and  Other  Services 


Every  group  concerned  with  workmen's  compensation  has  put  itself  on 
record  in  favor  of  the  proposition  that  rehabihtation  is  the  desired  end  result 
of  the  compensation  process.  Yet  it  is  generally  conceded  that  even  the 
first  step  towards  achieving  this  goal,  the  universal  provision  of  high 
quality  restorative  medical  services,  has  not  been  taken.  The  elimination 
of  all  limitations  on  the  provision  of  medical  care  is  an  obvious  first  step. 
It  is  necessary,  however,  to  go  further  and  to  see  to  it  that  the  medical  serv- 
ices which  may  be  authorized  by  law  are  actually  provided  at  the  time  and 
in  the  manner  which  best  promotes  the  rehabilitation  of  the  injured  worker. 
This  requires  first  of  all  the  assumption  of  the  responsibility  of  supervision 
by  workmen's  compensation  agencies. 

The  general  problems  of  administration  and  some  of  the  reasons  that  the 
compensation  agencies  have  been  reluctant  to  participate  actively  in  admin- 
istration and  supervision  have  been  discussed  in  chapter  III  (Administra- 
tion of  Workmen's  Compensation).  Our  concern  here  was  not  with  the 
total  administrative  process,  but  rather  with  the  provision  of  medical  care 
and  other  services  necessary  to  rehabilitate  the  injured.  The  task  of  this 
seminar  was  to  draw  up  recommendations  concerning  the  supervision  of 
medical  and  rehabilitation  services  that  would  be  applicable  and  feasible 
withing  the  existing  framework  of  the  workmen's  compensation  system. 
The  seminar  assumed  that  the  program  to  be  supervised  would  provide  a 
broad  range  of  service  from  initial  medical  services  to  complete  rehabilita- 
tion without  limitation  of  time  or  expenditure. 

According  to  Dr.  Alexander  P.  Aitken:  ^ 

"Total  rehabilitation  of  an  injured  worker  is  not  possible  when  the  du- 
ration and  cost  of  medical  care  are  limited  by  law.  All  workers  must  be 
provided  with  full  and  complete  medical  coverage.  However  this  represents 
only  the  first  step.  The  next  problem  is  the  procurement  of  adequate,  com- 
plete and  continuous  medical  care,  for  unless  the  injur)'  is  competently 
handled  physical  recovery  is  not  possible. 


^  Alexander  P.  Aitkin.,  M.D.,  "Supervision  of  Medical  Care  Under  Workmen's  Com- 
pensation." Paper  prepared  especially  for  the  Institute.  Minor  editorial  revisions 
have  been  made  in  these  excerpts  as  suggested  by  participants  in  the  seminar. 
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"Eventual  recovery  depends  upon  many  factors.  First  is  the  extent  of 
injury,  the  type  of  first  aid  rendered  at  the  site  of  accident,  and  the  method 
of  handling  during  transportation  to  the  site  of  definitive  care.  The  most 
important  factor  of  all  is  the  competence  of  handling  of  the  acute  emergency. 
An  accurate  appraisal  of  the  extent  of  injury  must  be  made  followed  by 
competent  surgical  handling  of  damaged  tissues.  If  an  accurate  diagnosis 
is  not  made,  or  surgical  reconstruction  is  inadequate,  then  function  is  less 
likely  to  return  to  the  injured  part.  Secondary  procedures  then  become 
necessary,  the  end  results  of  which  are  often  jeopardized  by  scar  tissue, 
muscle  astrophy,  paralysis  and  joint  stiffness.  In  the  handling  of  the  acute 
emergency,  competence  and  time  are  therefore  of  the  utmost  importance. 
Recovery  depends  further  upon  the  competence  of  handling  once  the  emer- 
gency has  passed.  Adequate  after-care  requires  the  minimum  of  splinting 
and  the  early  institution  of  local  and  general  exercises.  The  recognition  of 
medical  and  psychological  complications  is  of  profound  importance  as  is 
the  need  for  services  of  special  rehabilitation  centers.  When  it  is  obvious 
that  a  man  cannot  return  to  his  regular  work,  return  to  gainful  employment 
can  be  hastened  by  referral  to  the  rehabilitation  agencies.  Successful  re- 
habilitation thus  depends  upon  continuous  treatment  from  the  date  of  injury 
to  return  to  work. 

"This  would  seem  to  be  the  responsibility  of  the  medical  profession  as 
stated  in  the  Principles  for  Rehabilitation  of  the  Injured  Worker  adopted  by 
the  American  College  of  Surgeons  in  April  1952.  Few  doctors,  however, 
assume  this  responsibility.  In  many  instances  they  feel  that  their  responsibil- 
ity ends  with  the  healing  of  surgical  wounds.  Many  have  no  knowledge  of 
adequate  after-care.  Certainly  the  baking  and  lamp  treatments  so  many 
patients  receive  are  a  far  cry  from  adequate  treatment.  In  many  areas  no 
adequate  rehabilitation  centers  are  available,  but  many  physicians  would  not 
use  them  if  there  were,  preferring  not  to  lose  the  triweekly  visits  of  their 
patients. 

"Many  doctors  either  are  not  aware  of  the  State  rehabilitation  programs 
or  exhibit  little  confidence  in  them.  Frequently  the  attending  physician  is 
discouraged  from  further  rehabilitation  of  the  patient  by  the  employer,  the 
insurance  carrier,  or  by  the  worker's  attorney,  who  may  prefer  to  withhold 
rehabilitation  until  a  settlement  is  reached.  By  this  time,  disability  is  often 
too  fixed  for  rehabilitation  and  the  patient  is  left  with  a  permanent  disability. 

"Our  present  system  allows  far  too  many  gaps  for  successful  rehabilitation 
of  the  injured  worker.  There  is  little  or  no  coordination  among  those  re- 
sponsible for  individual  steps.  It  is  obvious  that  the  restoration  of  the 
injured  worker  needs  a  guiding  hand.  Some  authority  must  be  established 
to  oversee  the  treatment  of  the  occupationally  disabled  and  to  coordinate 
his  treatment  to  the  end  that  he  is  again  gainfully  employed.  This  must  be 
recognized  as  a  responsibility  of  the  workmen's  compensation  commissions. 
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The  Proposals  of  the  American  College  of  Surgeons  ^ 

"In  November  of  1954,  the  Regents  of  the  American  College  of  Surgeons 
adopted  the  Operating  Principles  for  a  Modern  Workmen's  Compensation 
System  as  developed  by  its  Subcommittee  on  Industrial  Relations.  Ac- 
cording to  this  document: 

"  'It  must  become  the  duty  of  the  compensation  agencies  to  supervise  the 
medical  care  of  workmen's  comp>ensation  cases'  with  the  view: 

1 .  To  determine  the  accuracy  of  the  medical  diagnosis. 

2.  To  see  that  competent  and  continuous  medical  care  is  provided  as  long 
as  is  medically  indicated. 

3.  To  see  that  adequate  medical  and  vocational  rehabilitation  is  provided 
when  indicated. 

4.  To  make  sure  that  an  injured  worker  has  obtained  the  maximum 
recovery  possible  before  making  any  financial  determination  of  per- 
manent disability. 

"These  operating  principles  were  further  elaborated  in  a  document  en- 
titled The  Basic  Requisites  for  an  Adequate  Compensation  System,  which 
was  adopted  by  the  Regents  of  the  American  College  of  Surgeons  in  February 
of  1960.    This  document  outlined  a  method  of  supervision  of  medical  care. 

"In  order  to  supervise  medical  care  it  is  essential  that  the  workmen's  com- 
pensation agency  have  knowledge  of  all  industrial  accidents,  which  in  turn 
means  that  all  accidents  must  be  immediately  reported  to  the  agency,  both  by 
the  employer  and  the  attending  physician.  The  second  essential  is  that  work- 
men's compensation  agencies  must  have  an  adequate  medical  department 
to  which  all  reports  of  accidents  must  be  forwarded.  This  medical  depart- 
ment must  be  headed  by  a  medical  director  who  is  well  versed  in  occupational 
accidents  and  diseases.  Such  an  individual  must  possess  excellent  medical 
and  surgical  judgment  and  be  cognizant  of  the  values  of  rehabilitation  pro- 
cedures. He  must  not  only  be  well  paid  for  his  competence,  but  must  have 
equally  competent  medical  assistants  together  with  a  well-rounded  stafT. 

"It  should  be  the  function  of  this  staff  to  review  all  accident  reports  and 
report  immediately  to  the  medical  director  any  injury  or  illness  which  the 
director  had  listed  as  demanding  his  attention.  Such  a  list  would  not  be 
difficult  to  compile  by  a  physician  well- versed  in  industrial  health.  In  his 
review  of  the  case,  the  director  would  consider  the  competence  of  the  at- 
tending physician  and  the  institution  in  which  the  case  was  treated.  He 
could  then  discuss  the  situation  with  the  attending  physician,  and  suggest,  or 
insist  that  consultation  be  had  to  determine  whether  the  injured  was  receiv- 
ing competent  care.  Only  a  small  percentage  of  all  reported  cases  would 
require  such  action.  In  time,  the  director  would  know  the  physician  in  the 
State  capable  of  providing  competent  care  in  this  special  area.  Cases  in 
competent  hands,  and  in  well  qualified  institutions,  would  not  require  his 

^  Reproduced  in  this  report;  see  Appendix  E. 
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investigation.  By  this  means,  serious  cases  in  incompetent  hands  could  be 
detected  at  an  early  date. 

"Reports  must  also  be  submitted  at  regular  intervals  by  the  attending 
physician  for  review  by  the  medical  director  or  his  staff".  When  recovery 
has  been  delayed,  the  director  may  again  discuss  the  situation  with  the  at- 
tending physician,  and  again  ask  for  consultation.  He  should  have  the 
right  to  an  examination,  either  by  himself  or  by  one  of  his  staff,  and  must 
have  authority  to  examine  all  physician  and  hospital  records,  including 
laboratory  findings  and  X-ray  films.  If  the  director  prefers,  he  should  then 
have  the  right  to  have  the  case  reviewed,  either  by  a  well-qualified  consultant 
or  by  a  panel  of  impartial  medically  qualified  experts.  In  cases  where  treat- 
ment is  deemed  incompetent  or  inadequate,  the  case  should  be  reviewed  by 
such  a  panel,  and  if  the  panel  recommends  that  the  patient  be  transferred 
to  a  qualified  expert,  the  medical  director  should  have  the  authority  to  ac- 
complish this  transfer.  The  use  of  medical  panels  is  admittedly  cumbersome, 
but  they  may  function  well  in  controversial  situations,  until  the  system  of 
medical  supervision  had  become  well  established,  to  remove  the  onus  of 
dictatorship  from  the  medical  director.  In  the  review  of  progress  reports, 
the  medical  director  would  determine  the  need  for  medical  or  vocational 
rehabilitation  services,  and  would  see  that  these  services  are  continued  as 
long  as  indicated.  To  this  end,  the  director  must  also  have  full  knowledge 
of  the  competency  of  all  rehabilitation  and  vocational  training  centers,  both 
in  his  own  and  in  neighboring  jurisdictions,  and  should  himself,  or  with  the 
aid  of  qualified  panels,  establish  standards  for  the  provision  of  such  services. 

"A  further  function  of  the  medical  department  would  be  the  examination 
of  the  patient,  and  a  review  of  all  records  in  all  questions  of  causal  relation- 
ship of  injury  or  disease. 

"One  of  the  most  important  functions  of  the  medical  department  would 
be  the  examination  of  all  injured  workers  before  any  final  financial  deter- 
mination of  permanent  disability  was  made  by  the  agency,  to  make  sure  that 
maximum  recovery  had  been  obtained.  Such  an  examination  could  be  per- 
formed by  the  director,  one  of  his  associates,  or  by  a  designated  consultant 
or  by  a  panel  of  experts. 

"It  is  understood  that  the  medical  department  would  not  function  as  a 
separate  entity,  but  would  work  under  the  direction  of  the  commission  or 
agency.  To  assist  this  agency,  a  medical  advisory  committee  should  be 
established  to  advise  the  agency  with  respect  to  all  policies  affecting  medical 
care  and  rehabilitation. 

"It  is  to  be  assumed  that  the  institution  of  such  a  system  of  supervision 
will  give  rise  to  objections  from  some  members  of  the  medical  profession. 
Under  this  system,  however,  the  competent  and  conscientious  practitioner 
has  nothing  to  fear,  for  he  has  nothing  to  lose.  His  practice  will  not  be 
interfered  with,  for  the  honest  physician  does  not  tackle  problems  beyond 
his  ability,  and  protects  himself  and  his  patient  by  early  consultation.    The 


SUPERVISION    OF    MEDICAL    CARE    AND    OTHER    SERVICES       107 

protest  is  more  likely  to  arise  from  those  who  do  not  practice  good  medicine, 
from  those  whose  concept  of  adequate  medical  care  is  the  use  of  a  baking 
lamp,  diathermy  machine,  or  ultrasonic  apparatus  three  times  a  week. 
Those  interested  in  good  medicine  will  not  protest  this  development." 

Social  Dynamics  of  Medical  Care 

In  addition  to  the  paper  by  Dr.  Aitken,  the  seminar  also  had  available 
to  it  a  paper  by  Dr.  Leon  Lewis. "^  Dr.  Lewis  points  out  that  the  medical 
provisions  of  workmen's  compensation  programs  are  subject  to  criticism 
or  complatint  in  every  jurisdiction.     In  Dr.  Lewis'  view : 

"Only  a  small  fraction  of  workers  who  suffer  complex  injuries  or  develop 
medical  conditions  of  uncertain  etiology  produce  the  unrest  and  unhappi- 
ness  which  prevails  in  workmen's  compensation  procedure.  Much  and 
probably  most  of  the  medical  care  rendered  is  at  least  adequate  and  usually 
good.  But  the  difficulties  of  suitable  medical  management  and  rehabilita- 
tion, while  involving  only  a  few  workers,  are  disproportionally  important 
because  of  their  relatively  high  economic  cost  and  their  unfavorable  in- 
fluence on  industrial  relations.  There  is  a  small  but  costly  percentage  of 
injured  workers  who  never  recover  despite  the  fact  that  many  are  known 
to  have  the  physical  and  psychological  resources  necessary  for  rehabilitation. 

"The  problems  involved  in  medical  care  and  rehabilitation  can  be 
analyzed  in  terms  of  group  pressures  which  exist.  The  medical  profession 
necessarily  participates  in  an  important  phase  of  the  workmen's  compensa- 
tion program  since  virtually  everyone  injured  on  the  job  receives  treatment. 
Nevertheless,  there  has  been  limited  and  narrowly  conceived  leadership  on 
the  part  of  the  medical  profession,  not  only  in  industrial  medicine,  but  also, 
and  particularly,  in  the  rehabilitation  phase  of  compensation  medicine. 
Despite  the  fact  that  we  live  in  a  highly  organized  industrial  society  where 
occupation  plays  a  general  as  well  as  specific  role  in  influencing  health, 
the  medical  schools  of  the  United  States  have  been  slow  to  introduce  curric- 
ula in  industrial  medicine  and  adequate  training  in  rehabilitation. 

"The  physician  who  was  educated  during  the  half  century  of  evolution  of 
workmen's  compensation  learned  to  deal  with  its  problems  by  slow  and 
painful  experience.  Treatment  of  the  injured  worker  required  new  kinds 
of  reports,  led  to  bureaucratic  determination  of  fees,  usually  below  those 
commonly  accepted,  caused  the  introduction  of  a  third  party  to  doctor- 
patient  relations  and  many  other  changes  for  which  the  physician  was  ill 
prepared  by  his  education.  In  the  course  of  time,  as  the  volume  of  com- 
pensation practice  expanded,  the  economic  interest  of  the  physician  was 
often  whetted,  not  always  to  the  advantage  of  the  patient.  The  certainty  of 
payment  of  even  reduced  medical  fees  induces  some  physicians  to  continue 

*  Leon  Lewis,  M.D.  "Social  Dynamics  in  Medical  Aspects  of  Workmen's  Compen- 
sation."    Paper  prepared  especially  for  the  Institute. 
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the  treatment  of  individuals  whose  best  interest  would  be  served  by  referral 
to  specialists  or  transfer  to  rehabilitation  facilities.  The  development  of 
mass  methods  of  treatment  in  so-called  industrial  clinics,  the  intrusion  of 
the  insurance  claim  agent  in  the  medical  relationship,  the  generation  of 
suspicion  which  often  develops — all  of  these  are  factors  in  producing  an 
unfavorable  influence  on  the  course  of  workmen's  compensation  as  a  social 
measure  with  medical  benefits. 

"None  of  the  participants  in  workmen's  compensation,  neither  the  insur- 
ance industry,  the  various  public  agencies,  labor  organizations  or  the  claim- 
ants' attorneys,  takes  major  responsibility  for  the  direction  and  supervision 
of  medical  care  programs.  Nowhere  in  workmen's  compensation  as 
practiced  is  a  responsibility  assigned  for  broad  evaluation  of  goals  of  medical 
treatment  or  for  a  scientific  determination  of  methods  of  achieving  these 
goals.  The  program  is  colored  by  an  atmosphere  of  conflict  in  which  the 
injured  individual  and  his  circumstances  are  exploited  for  gains  unrelated 
to  his  welfare. 

"It  is  necessary  to  explore  policies  or  plans  for  programs  which  will  pro- 
vide improved  services  for  the  injured  worker.  Such  programs  will  have 
to  overcome  the  obstacles  which  arise  from  the  conflicting  interests  of  the 
various  parties  concerned  with  workmen's  compensation. 

"The  medical  program  of  workmen's  compensation  should  assure  the 
injured  worker  prompt  high  quality  service  continuous  with  that  amount  of 
convalescent  and  restorative  care  necessary  to  effect  maximum  restoration 
of  health  and  function.  This  kind  of  service  will  necessarily  involve  all 
medical  and  allied  professions,  preferably  coordinately  and  consistently, 
toward  full  rehabilitation.  Quality  of  medical  service  would  be  controlled 
by  a  competent  system  of  supervision.  Medical  care  would  necessarily  be 
closely  integrated  with  a  system  of  economic  assistance  to  assure  independ- 
ence during  the  process  of  recovery.  Some  of  the  ills  with  which  the  work- 
men's compensation  pro,gram  is  beset  can  be  cured  through  influences  on 
and  by  the  various  pressure  systems  which  affect  the  program..  On  the  part 
of  the  medical  profession,  one  would  look  for  improvement  of  professional 
education  with  adequate  recognition  of  the  influence  of  employment  on 
health.  The  medical  student,  given  an  opportunity  to  become  acquainted 
with  the  industrial  culture  in  which  he  lives,  will  better  understand  the 
hazards  which  may  produce  morbidity.  In  the  practice  of  the  future,  today's 
student  may  be  willing  to  participate  in  a  well-supervised  program  of  care 
such  as  that  envisioned  by  the  statements  of  the  American  College  of  Sur- 
geons either  as  medical  director,  expert  consultant,  or  as  a  member  of  a 
rehabilitation  team.  Hopefully,  tomorrow's  physician  will  recognize  the 
advantages  of  group  practice  and  the  ancillary  services  of  physical  and  occu- 
pational therapists  as  well  as  psycho-social  experts  in  the  comprehensive  care 
of  the  injured  and  seriously  impaired. 
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"As  competent  medical  rehabilitation  services  develop  in  the  communities, 
physicians  must  be  oriented  toward  their  proper  use.  Injured  workmen 
must  be  referred  for  specialized  care  when  this  is  necessary.  To  control 
the  conflict  of  economic  interests  which  develops  when  a  physician  must 
transfer  his  patient,  it  will  be  necessary  to  establish  some  appropriate  method 
of  supei-vision  of  medical  care." 

A  Program  of  Effective  Supervision 

For  many  reasons,  including  those  cited  in  the  excerpts  from  Dr.  Lewis' 
paper  which  have  been  detailed  above,  the  seminar  was  of  the  definite 
opinion  that  one  of  the  prime  needs  in  workmen's  compensation  is  the  estab- 
lishment of  an  effective  method  of  supervision  of  medical  care  and  rehabili- 
tation services. 

Supervision  was  defined  as  those  administrative  and  related  professional 
activities  which  are  undertaken  in  order  to  ensure  that  any  given  program 
is  moving  toward  the  achievement  of  its  own  objectives.  Supervision 
should  not  be  regarded  primarily  as  a  police  function  with  punitive  impli- 
cations directed  at  the  small  proportion  of  professional  and  other  persons 
who  might  attempt  to  abuse  the  program.  The  major  objective  is  the 
improvement  of  care,  not  the  detection  of  offenders. 

The  need  for  supervision  of  medical  care  and  other  services  rests  on  such 
considerations  as  have  been  outlined  by  Doctors  Aitken  and  Lewis.  Medi- 
cal science  and  technology  have  advanced  to  the  point  where  it  is  possible 
to  provide  these  services  for  injured  workers.  All  persons  and  interested 
groups  seem  to  agree  that  this  is  the  desirable,  humane,  and  in  most  cases, 
economic  thing  to  do.  Yet  although  these  services  are  available,  and  work- 
ers who  have  need  of  them  are  constantly  being  processed  through  the 
workmen's  compensation  agencies,  in  many  cases  they  do  not  receive  the 
type  of  medical  care  and  other  services  which  are  indicated.  The  gap  in 
too  many  cases  is  that  there  is  no  person  or  agency  which  is  responsible  for 
seeing  to  it  that  the  services  are  available  when  and  where  needed.  In  the 
opinion  of  the  sem.inar,  an  agency  which  has  been  delegated  the  operation 
of  workmen's  compensation  under  law  must  accept  the  attendant  responsi- 
bility of  supervising  the  adequacy  and  quality  of  services  furnished  in  pur- 
suance of  its  legal  obligations. 

It  is  also  recognized  that  the  field  of  rehabilitation  requires  special  skills 
and  special  knowledge.  Making  available  these  special  skills  and  ensuring 
their  appropriate  application  requires  the  responsible  agency  to  maintain 
adequate  supervision  of  care  if  the  objective  of  maximum  rehabilitation  is 
to  be  achieved. 

Effective  supervision  presupposes  certain  basic  conditions.  The  first  of 
these  is  that  the  compensation  agency  in  the  state  must  have  both  the  re- 
sponsibility and  authority  to  ensure  the  quality  and  quantity  of  services 
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provided.  While  great  tact  and  restraint  are  necessary  in  the  discharge 
of  this  responsibility,  the  agency  must  ultimately  have  the  authority  to  super- 
vise the  provision  of  services. 

In  order  to  exercise  efTective  supervision,  the  responsible  agency  must  be 
concerned  with  the  injured  worker  from  the  moment  of  the  accident  or  the 
onset  of  the  disease.  It  is  very  late  for  the  agency  to  enter  the  case  when 
it  enters  the  contested  realm.  The  responsible  agency  must  define  its  role 
not  as  that  of  a  legal  contestant,  or  adjudicator  of  conflicting  interests,  but 
as  that  of  an  agency  deeply  concerned  with  the  provision  of  services. 

EfTective  supervision  presupposes  the  existence  of  an  administrative  struc- 
ture that  makes  supervision  possible.  The  seminar  made  detailed  recom- 
mendations as  to  the  need  for  a  medical  professional  staff  and  various  types 
of  advisory  agencies.  The  seminar  also  recognized  the  necessity  of  develop- 
ing written  standards  governing  the  participation  of  professional  personnel 
and  facilities  and  the  provision  of  care  and  standards  governing  the  content 
of  care. 

The  supervisory  process  itself  begins  with  the  early  identification  of  cases. 
This  requires  an  effective  reporting  procedure  which  is  a  subject  of  recom- 
mendations of  the  seminar.  It  also  requires  some  method  for  screening 
cases  and  for  the  continual  review  of  cases  once  they  have  been  chosen. 
This  would  include  field  review,  clinical  review,  medical  audits  as  well  as 
final  statistical  review  so  that  experience  can  be  analyzed  to  reveal  trends 
and  to  judge  the  adequacy  of  the  program. 

Although  primary  responsibility  for  supervision  rests  with  the  workmen's 
compensation  agency,  it  is  recognized  that  the  rehabilitation  process  re- 
quires relationships  with  other  agencies.  The  seminar  recommended  formal 
written  agreements  with  cooperating  agencies  so  that  continuity  of  care 
would  be  assured  and  so  that  the  compensation  agency  would  be  kept  in- 
formed of  what  was  happening  in  individual  cases. 

Although  apparently  everyone  knows  what  has  to  be  done  in  this  area 
there  is  little  agreement  as  to  exactly  how  the  desired  goal  should  be  ac- 
complished. The  seminar  recommended  several  research  and  demonstra- 
tion projects  to  fill  in  gaps  in  our  existing  knowledge  in  this  area.  Also  as 
with  other  seminars,  several  suggestions  for  implementing  the  findings  were 
made. 

Recommendations 

1.  If  a  workmen's  compensation  agency  is  to  discharge  its  responsibility 
for  supervising  medical  care  and  other  services,  it  must  have  an  ad- 
ministrative structure  that  makes  effective  supervision  possible, 
a.  Each  compensation  agency  should  have  a  full-time  medical  staff 
charged  with  the  medical  supervision  and  direction  of  medical 
matters. 
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b.  Both  the  full-time  medical  staff  and  the  medical  consultants  serv- 
ing the  compensation  agency  should  have  sufficiently  high  levels 
of  competence  to  command  the  attention  and  respect  of  their 
colleagues  providing  care  to  injured  or  ill  workmen.  They  should 
enjoy  tenure  and  freedom  from  political  pressure  and  their  re- 
muneration should  be  adequate  to  attract  and  keep  competent 
men.  The  salaries  of  full-time  medical  school  faculty  are  sug- 
gested as  a  guide  for  remuneration. 

Each  agency  should  consider  the  desirability  of  setting  up  a 
nominating  and  advisory  committee  representhig  the  professions 
in  order  to  ensure  that  senior  medical  staffs  of  the  compensation 
boards  are  adequately  qualified. 

c.  Advisory  groups  should  be  available  to  the  compensation  agency. 
These  should  consist  of  professional  committees  representing  the 
major  professions  involved  in  medical  care  and  rehabilitation  to 
help  in  the  formulation  of  professional  policy,  standards  and  pro- 
cedures. It  will  also  be  necessary  to  have  panels  of  experts  which 
would  provide  the  agency  with  competent  and  impartial  advice 
concerning  the  evaluation  and  care  of  individual  patients  referred 
to  them  by  the  agency. 

2.  In  order  to  supervise  and  evaluate  effectively  the  services  provided, 
written  standards  should  be  developed.  These  standards  should  in- 
clude the  following: 

a.  Standards  governing  participation  of  professional  personnel  and 
facilities  in  the  provision  of  care.  The  standards  governing  per- 
sonnel should  take  into  account  local  circumstances  and  the  ex- 
perience of  the  compensation  agency  with  individual  providers  of 
service. 

The  standards  governing  facilities  should  be  based  on  existing 
accreditation  requirements.  In  many  areas  these  accreditation 
requirements  are  either  non-existent  or  inadequate.  It  is  strongly 
urged  that  the  National  Rehabilitation  Association  continue  its 
efforts  to  develop  a  program  of  accreditation  for  rehabilitation 
facilities. 

b.  It  is  urged  that  lAIABC,  in  cooperation  with  the  appropriate 
professional  groups,  develop  suggested  standards  of  care  which 
would  serve  as  guides  to  the  compensation  agencies  in  evaluating 
the  care  provided  under  their  auspices.  It  is  recommended  that 
a  list  of  common  disabilities  be  compiled  giving  minimum  and 
maximum  limits  for  their  duration  based  on  experience  in  pro- 
grams providing  high  levels  of  care. 

3.  Successful  physical  restoration  and  rehabilitation  requires  early  iden- 
tification of  cases  which  may  need  additional  or  special  services.     In 
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order  to  make  this  possible,  there  should  be  an  early  initial  report  of  all 
cases  to  the  compensation  agency.  In  addition,  there  should  be  prog- 
ress reports  at  stated  intervals  indicating  current  status.  The  physician, 
the  employer  and  the  insurance  carrier  have  obligations  to  report 
on  different  but  related  aspects  of  each  case. 

4.  On  the  basis  of  information  supplied  in  the  initial  and  follow-up 
rep>orts,  the  compensation  agency  should  identify  those  cases  which 
require  special  handling  in  order  to  assume  complete  restoration  of 
function.  Experience  in  several  programs  suggests  that  nonprofessional 
persons  with  a  certain  amount  of  training  are  able  to  carry  out  an 
initial  screening  of  cases.  In  doubtful  instances,  cases  should  be  re- 
ferred to  the  medical  staff  for  further  evaluation. 

5.  In  certain  instances  it  will  be  necessary  to  supplement  information 
available  in  reports  subm.itted  to  the  agency.  Field  personnel  who  are 
able  to  establish  direct  contact  with  the  patient,  his  employer  and  the 
attending  physician  should  be  used  for  this  purpose.  It  is  recognized, 
however,  that  the  basic  function  of  field  activities  should  be  the  pro- 
vision of  service  rather  than  supervision,  and  care  should  be  taken  to 
avoid  the  appearance  of  policing  the  patient  or  his  physician. 

6.  The  compensation  agency  should  have  and  should  exercise  the  right 
to  obtain  a  thorough  clinical  reviev/  of  cases  whenever  indicated.  This 
review  may  be  conducted  by  the  agency  itself,  or  the  patient  may  be 
referred  to  an  appropriate  resource.  Reviews  of  this  nature  should  be 
initiated  by  the  agency  whenever  clinical  judgment  indicates  the 
necessity  for  it,  when  the  case  does  not  seem  to  be  making  satisfactory 
progress,  and  in  all  instances  where  permanent  disability  must  be 
evaluated.  The  attending  physician  may  also  request  a  thorough 
clinical  review,  the  results  and  recommendations  of  which  should  be 
made  available  to  him.  While  the  agency  and  the  attending  physician 
will  generally  cooperate  in  the  interests  of  achieving  maximum  rehabili- 
tation for  the  patient,  the  agency  should  have  the  authority  when 
necessary,  to  transfer  patients  to  another  physician  or  facility. 

7.  Workmen's  compensation  agencies  should  be  encouraged  to  conduct 
periodic  medical  audits  in  selected  cases  in  order  to  obtain  information 
on  the  adequacy  of  care  provided  by  the  program. 

8.  Workmen's  compensation  agencies  should  call  for  and  compile  ade- 
quate statistics  which  should  include  data  on  the  service  aspects  of  the 
program.  Analysis  of  such  data  will  be  of  value  in  revealing  trends 
and  judging  the  adequacy  of  the  program. 

9.  Supervisory  responsibility  of  the  workmen's  compensation  agency  for 
individual  case  does  not  necessarily  cease  with  the  referral  of  the  case 
to  another  agency.  To  implement  this  responsibility  there  should  be 
formal  written  agreements  with  the  several  cooperating  agencies  speci- 
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fying  such  subjects  as:  the  services  to  be  provided  by  each  agency; 
procedures  for  referral;  and  procedures  for  the  exchange  of  informa- 
tion. In  this  way,  continuity  of  care  would  be  assured  and  the  com- 
pensation agency  kept  informed  of  progress  and  ultimate  outcome  in 
each  case. 

10.  It  is  recommended  that  research  and  demonstration  projects  be 
undertaken  in  such  aspects  of  supervision  as  the  following: 

a.  The  development  of  more  discriminating  methods  for  the  screen- 
ing of  patients  and  the  identification  of  those  who  might  require 
early  attention  if  maximum  restoration  is  to  be  achieved. 

b.  The  development  of  methods  of  conducting  medical  audits  and 
statistical  reviews  of  clinical  practice  in  the  field  of  rehabilitation. 

c.  The  development  of  standards  and  their  application  in  supervision 
and  evaluation  of  care. 

d.  Comparative  studies  of  programs  using  diffei'ent  supervisory  de- 
vices in  order  to  test  their  relative  utility. 

e.  Studies  of  the  indices  of  rehabilitation  potential  and  of  the  cor- 
relates of  failure  in  rehabilitation. 

f.  More  rigorous  studies  of  costs  and  outcomes  under  different  pro- 
grams of  rehabilitation. 

11.  The  seminar  joined  in  the  recommendation  made  by  other  seminars 
of  the  Institute  that  various  organizations  with  interests  in  this  area 
should  be  informed  of  the  recommendations  of  the  Institute.  It  is 
recognized  that  the  problems  faced  are  primarily  the  concern  of  the 
States  and  that  major  efforts  should  be  directed  at  this  level. 

12.  The  Department  of  Labor  and  the  Department  of  Health,  Education, 
and  Welfare  should  be  requested  to  evaluate  the  nature  and  effective- 
ness of  the  several  cooperative  agreements  which  now  exist  between 
their  analogous  agencies  on  the  State  level  and  should  be  encouraged 
to  promote  further  development  of  such  agreements. 

13.  The  lAIABC  should  carry  out  research  projects  in  order  to  lend  au- 
thority to  their  action  recommendations.  Specific  demonstration 
programs  should  be  carried  out  in  a  few  selected  States. 

14.  The  national  organizations  of  insurance  carriers  in  cooperation  with 
compensation  agencies  and  insurance  commissioners,  should  secure 
agreement  concerning  minimum  standards  of  medical  service  and 
supervision  which  must  be  met  by  insurance  carriers  before  they  may 
sell  compensation  insurance  in  sny  given  State. 


Chapter  VIII 


Rehabilitation  Facilities  and  Personnel 

Teamwork  is  the  key  to  the  successful  administration  of  rehabilitation 
services,  for  no  single  discipline  or  technique  can  do  the  job  by  itself.  Within 
the  team,  medical  rehabilitation  must  be  given  first  consideration  so  that 
immediate  steps  can  be  taken  to  treat  the  individual's  physiological  or 
psychiatric  disability.  Overwhelming  evidence  testifies  to  the  efficacy  of 
providing  medical  rehabilitation  as  soon  as  the  illness  or  injury  is  known. 
The  other  services  essential  to  successful  rehabilitation — the  social,  voca- 
tional, and  psychological — must  be  provided  concurrently  or  following 
the  medical  services.  Attention  to  the  needs  of  the  whole  man  is  the  im- 
portant factor  in  successful  rehabilitation. 

All  authorities  in  the  rehabilitation  field  apparently  agree  with  these 
precepts.  If  we  were  to  adhere  rigidly  to  the  concept  of  the  rehabilitation 
team  focusing  on  the  needs  of  the  individual  there  would  be  no  need  to 
separate  out  one  segment  of  the  rehabilitation  process  from  another.  How- 
ever, the  fact  of  the  matter  is  that,  in  practice,  we  have  separated  the  services 
involved  in  the  rehabilitation  process.  As  we  have  already  noted,  the  work- 
men's compensation  laws  of  most  jurisdictions  make  the  provision  of 
medical  care,  including  physical  restoration,  the  legal  responsibility  of  the 
employer,  whereas  vocational  rehabilitation,  with  limited  exceptions,  is  not 
the  employer's  responsibility.  This  separation  is  not  apparent  except  to  a 
limited  degree  in  the  workmen's  compensation  programs  of  Canada. 

Probably  the  most  widely  heralded  system  of  rehabilitation  of  injured 
workmen  is  that  of  the  Canadian  Province  of  Ontario.  In  Ontario,  the 
integration  of  a  system  of  workmen's  compensation  benefits,  definitive 
medical  care,  medical  restoration,  physical  restoration  and  where  necessary 
the  providing  of  social,  vocational  and  other  rehabilitation  services  is  inte- 
grated to  a  degree  not  achieved  by  jurisdictions  within  the  United  States. 

The  Ontario  Workmen's  Compensation  Act  ^  contains  the  following  rather 
simple  mandate,  "To  aid  in  getting  injured  workmen  back  to  work  and  to 
assist  in  lessening  or  removing  any  handicap  resulting  from  their  injuries, 
the  Board  may  take  such  measures  and  make  such  expenditures  as  it  may 
deem  necessary  or  expedient  .  .  ." 

The  authorization  of  all  necessary  services  to  return  the  injured  person 
to  work  clearly  includes  vocational  rehabilitation  and  placement  services 
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and  has  been  interpreted  as  not  restricting  the  Board  to  providing  services 
for  conditions  arising  out  of  the  industrial  injury. 

This  is  not  the  place  to  inquire  into  the  reasons  for  the  success  of  the 
Ontario  experience.  Suffice  it  to  say  that  social,  economic  and  legal  con- 
ditions are  quite  different  in  Ontario  as  compared  to  states  south  of  the 
border.  Many  of  the  conditions  responsible  for  the  Ontario  success  prob- 
ably could  not  be  duplicated  in  the  United  States.  The  decisions  of  the 
Ontario  Board  are  final  and  cannot  be  appealed  to  the  Courts.  Ratings  are 
prepared  as  an  administrative  function  of  the  Board,  not  subject  to  review, 
thereby  greatly  reducing  litigation  and  expediting  the  disposition  of  the 
claims.  No  private  insurance  carriers  operate  in  Ontario;  all  workmen's 
compensation  insurance  is  carried  by  a  single  fund  which  comes  under  the 
general  administrative  supervision  of  the  Workmen's  Compensation  Board. 
The  Board  assumes  the  responsibility  for  assisting  the  worker  to  return  to 
work ;  it  operates  its  own  rehabilitation  center  and  pays  benefits  during  the 
period  of  rehabilitation,  thereby  eliminating  the  problem  of  maintenance 
so  often  mentioned  as  a  deterrent  to  acceptance  of  vocational  rehabilita- 
tion services  in  the  United  States. 

Even  in  Ontario,  however,  there  is  some  separation  between  physical 
restoration  services,  on  the  one  hand,  and  vocational  and  placement  serv- 
ices on  the  other.  For  one  thing,  in  both  countries  they  are  separated  to  a 
degree  by  the  different  professional  disciplines  which  are  involved  and  the 
different  institutions  which  are  utilized.  Another  factor  separating  them, 
as  pointed  out  by  Z.  L.  GuUedge  of  the  California  State  Department  of 
Vocational  Rehabilitation,  in  a  paper  prepared  for  this  Institute,  is  the 
difference  in  the  degree  to  which  the  disabled  person  is  able  to  make  his  own 
decisions  and  participate  in  planning  his  vocational  rehabilitation. 

In  this  country,  medical  care  and  vocational  rehabilitation  services  have 
traditionally  been  viewed  as  separate  entities,  in  part  as  a  result  of  such 
legislation  as  that  which  established  the  State-Federal  vocational  rehabili- 
tation program  with  its  job-oriented  focus.  Without  the  State-Federal 
program,  however,  the  tremendous  gains  which  have  been  made  in  the  field 
of  rehabilitation  would  not  have  come  about.  The  development  of  this 
program,  its  accomplishments  and  future  goals,  were  set  forth  by  the  Voca- 
tional Rehabilitation  Administration  of  the  U.S.  Department  of  Health, 
Education,  and  Welfare  in  a  paper  prepared  for  the  Institute.  What  fol- 
lows is  based  on  excerpts  from  this  paper. 

THE  STATE-FEDERAL   PROGRAM  OF  VOCATIONAL 
REHABILITATION 

Developmental  History 

In  the  years  following  the  enactment  of  the  first  State  workmen's  com- 
pensation law  in  1911,  students  of  this  new  and  expanding  program  came 
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to  observe  the  large  number  of  beneficiaries  who  received  compensation  and 
medical  services  but  failed  to  return  to  work.  In  this  second  decade  of  our 
century,  there  was  also  a  rising  tide  of  people  disabled  by  crippling  diseases 
and  non-industrial  accidents  with  the  result  that  it  soon  became  evident 
there  was  need  for  provision  of  rehabilitation  services  as  a  governmental 
responsibility.  Initially,  a  section  to  provide  for  the  rehabilitation  of 
civilian  employees  of  the  Federal  Government  who  had  become  permanently 
disabled  in  the  course  of  their  employment  was  proposed  for  inclusion  in  the 
bill  establishing  a  rehabilitation  service  for  handicapped  veterans  of  World 
War  I.  Later,  however,  this  section  was  withdrawn  and  a  separate  bill 
encompassing  rehabilitation  services  for  all  handicapped  civilians  was 
introduced.  This  became  law  as  the  Federal  Vocational  Rehabilitation 
Act  when  it  was  approved  by  President  Wilson  on  June  2,  1920.  It  should 
be  noted  here  that  even  prior  to  the  enactment  of  this  Federal  legislation, 
several  State  governments  had  their  own  vocational  rehabilitation  laws, 
with  most  of  them  restricted  to  benefits  for  the  industrially  injured. 

Arising  from  concepts  applicable  to  disabled  veterans  and  to  workmen's 
compensation  beneficiaries,  the  philosophy  embracing  rehabilitation  for  all 
handicapped  people  in  need  of  such  services  was  not  yet  vigorous  enough 
for  Congress  to  be  convinced  that  it  warranted  permanent  legislation  for 
its  implementation.  Thus,  this  first  Federal  law  of  1920  (P.L.  236,  66th 
Congress),  which  did  little  more  than  authorize  vocational  training  for  the 
handicapped,  had  to  be  renewed  by  Congress  every  3  years,  until  the  public 
program  of  vocational  rehabilitation  was  established  on  a  permanent  basis 
by  the  Social  Security  Act  of  1935  (P.L.  271,  74th  Congress).  The  next 
notable  advance  in  the  expanding  State-Federal  program  came  with  the 
passage  of  the  Barden-LaFollette  Act  of  1943  (P.L.  113,  78th  Congress), 
which  authorized :  ( 1 )  rehabilitation  services  for  the  mentally  handicapped, 
a  hitherto  ineligible  group  of  disabled  people;  (2)  the  use  of  Federal  funds 
by  separate  State  agencies  established  to  rehabilitate  the  blind ;  and  ( 3 )  ad- 
ditional rehabilitation  services,  such  as  physical  restoration,  to  those  previ- 
ously available  through  the  public  agencies.  Some  idea  of  the  impact  made 
by  such  legislation  may  be  obtained  when  we  note  that  more  than  280,000 
people  were  rehabilitated  in  the  6  years  following  the  Barden-LaFollette 
amendments,  70,000  more  than  the  State-Federal  program  had  been  able 
to  rehabilitate  in  the  first  23  years  of  its  history. 

By  far  the  greatest  surge  ahead,  however,  has  come  from  the  Vocational 
Rehabilitation  Amendments  of  1954,  commonly  referred  to  as  "P.L.  565," 
for  so  comprehensive  were  the  changes  brought  about  by  this  legislation  that 
virtually  a  new  program  was  created.  Through  measures  making  it  possible 
for  State  agencies  to  offer  more  complete  services  to  the  handicapped, 
establishing  a  research-demonstration  grant  program,  instituting  a  training 
program  aimed  at  combating  the  shortage  of  professionally  qualified 
workers  in  rehabilitation,  encouraging  the  expansion  of  rehabilitation  facil- 
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ities,  improving  the  administrative  structure  of  the  program,  and  by  facil- 
itating cooperative  activity  between  the  State  agencies  and  nonprofit 
voluntary  organizations,  P.L.  565  opened  a  new  era  for  the  vocational 
rehabilitation  movement  in  the  United  States. 

Today,  there  are  vocational  rehabilitation  agencies  in  all  of  the  States, 
the  District  of  Columbia,  Guam,  Puerto  Rico  and  the  Virgin  Islands,  a 
total  of  90  including  the  36  separate  agencies  serving  the  blind  exclusively. 
These  agencies  provide  the  actual  services  aimed  at  developing,  preserving 
or  restoring  the  ability  of  handicapped  people  to  perform  remunerative  work. 
Responsibilities  of  the  Federal  Government  in  this  State-Federal  program 
are  centered  in  the  Vocational  Rehabilitation  Administration,  which  is 
located  within  the  U.S.  Department  of  Health,  Education,  and  Welfare. 
The  Vocational  Rehabilitation  Administration  administers  grants-in-aid  to 
the  States,  provides  technical  assistance,  and  furnishes  national  leadership 
for  the  public  program.  It  is  upon  the  cooperative  efforts  of  this  State- 
Federal  partnership  that  the  great  bulk  of  the  Nation's  disabled  people  who 
are  in  need  of  vocational  rehabilitation  must  depend  for  the  services  they 
require. 

To  be  eligible  for  services,  an  individual  must  have  a  physical  or  mental 
disability  which  interferes  substantially  with  suitable  employment,  and  must 
offer  a  reasonable  expectation  that  after  the  provision  of  vocational  re- 
habilitation services  he  will  be  capable  of  engaging  in  a  remunerative 
occupation.  In  determining  whether  an  applicant  is  eligible  for  its  services, 
the  State  agency  must  obtain  all  applicable  information  about  the  client's 
current  medical  condition,  psychosocial  adjustment,  educational  and  vo- 
cational background,  functional  limitations,  emplo)Tnent  prospects,  and  the 
availability  of  services  necessary  for  his  vocational  rehabilitation. 

The  services  offered  by  a  State  vocational  rehabilitation  agency  may  be 
provided  directly  by  the  agency  or  may  be  purchased  from  another  organiza- 
tion or  resource.  In  addition  to  a  comprehensive  diagnostic  study  of  all 
the  factors  necessary  to  understand  the  client  and  his  needs,  the  State  agency 
can  obtain  virtually  any  service  that  will  enable  the  client  to  become 
employed.  In  fiscal  year  1962  about  345,000  people  received  rehabiHtation 
services  of  some  kind  through  this  program,  and  102,377  were  placed  in 
employment  and  declared  rehabilitated.  Some  of  these  services  can  be 
provided  without  cost  to  the  individual  or  client,  while  others  must  be  paid 
for  if  the  client  is  financially  able  to  do  so.  Those  services  available  at  no 
charge  to  the  disabled  person  are :  ( 1 )  medical  diagnosis  to  determine  the 
nature  and  degree  of  disability,  the  need  for  additional  medical  services,  and 
the  client's  work  capacities;  (2)  counseling,  including  psychological  testing, 
to  help  in  the  selection  of  a  suitable  vocational  objective;  (3)  tuition  for 
training,  including  prevocational  and  adjustment  training;  (4)  placement 
in  a  job  commensurate  with  the  client's  capacities;  and  (5)  follow-up  by  a 
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counselor  to  insure  that  the  rehabilitated  person  is  placed  satisfactorily,  and 
that  both  employer  and  client  are  satisfied. 

Additional  services  may  be  provided  and  paid  for  by  the  State  agency  out 
of  public  funds  when  the  handicapped  person  is  determined  to  be  unable 
to  meet  such  expenses.  These  services  include :  ( 1 )  physical  restoration 
services  to  remove  or  reduce  the  disability,  including  the  provision  of  pros- 
thetic appliances;  (2)  m.aintenance  and  transportation  during  treatment, 
training,  or  any  other  phase  of  the  rehabilitation  process ;  ( 3 )  tools,  equip- 
ment, licenses,  and  initial  stocks  or  supplies  if  these  are  considered  necessary 
to  give  the  rehabilitated  individual  a  start  in  a  small  business  enterprise; 
and  (4)  books  and  supplies  while  the  client  is  undergoing  vocational  train- 
ing, and  such  other  goods  and  services  as  may  be  needed  by  the  client  to 
achieve  rehabilitation. 

Activity  in  Workmen's  Compensation 

From  the  first  days  of  its  history,  the  public  program  of  vocational  re- 
habilitation has  known  that  its  founding  legislation  intended  a  close  working 
relationship  with  workmen's  compensation  agencies  in  the  States,  and  that 
it  had  definite  responsibilities  for  providing  services  to  the  industrially  dis- 
abled in  order  to  assist  them  in  returning  to  employment  wherever  possible. 

Federal  administration  of  the  1920  Vocational  Rehabilitation  Act  was 
located  in  the  Federal  Board  of  Vocational  Education,  and  administration 
in  the  States  was  centered  in  the  State  boards  of  vocational  education.  The 
act  made  it  clear  that  in  order  to  receive  Federal  funds,  the  State  board  for 
vocational  education  would  have  to  arrange  coordinated  activity  with  the 
State  agency  administering  the  workmen's  compensation  law  by  the  follow- 
ing language  in  section  3 : 

"In  those  States  where  a  State  Workmen's  Compensation  Board  is  charged 
with  the  administration  of  the  workmen's  compensation  or  liability  laws  the 
legislature  shall  provide  that  a  plan  of  cooperation  be  formulated  between 
such  State  board,  department  or  agency  and  the  State  board  charged  with 
the  administration  of  this  act,  such  plan  to  be  effective  when  approved  by 
the  Governor  of  the  State." 

While  it  is  apparent  in  retrospect  that  this  close  liaison  never  materialized 
to  the  degree  contemplated  by  Congress  more  than  40  years  ago,  there  have 
been  continuing  efforts  by  many  people  and  groups  since  that  time  to  bring 
about  a  more  effective  interaction  between  workmen's  compensation  and 
vocational  rehabilitation  agencies.  As  would  be  expected,  the  success  of 
these  efforts  has  varied  from  State  to  State,  but  nowhere  has  the  ideal  been 
reached  and,  in  most  States,  not  even  approached.  In  consideration  of  the 
tremendous  complex  of  multifacted  problems  in  this  area,  it  is  rather  re- 
markable that  the  industrially  injured  have  fared  as  well  as  they  have 
through  the  years  in  obtaining  needed  rehabilitation  services.  But  progress 
has  been  made,  however  gradually,  as  is  evidenced  by  the  following  brief 
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outline  of  activity  within  the  State-Federal  program  of  vocational  rehabilita- 
tion over  the  past  decade. 

Recognizing  that  working  relationships  between  vocational  rehabilitation 
and  workmen's  compensation  agencies  in  the  States  had  not  been  as  pro- 
ductive as  they  might  have  been,  the  Council  of  State  Directors  of  Vocational 
Rehabilitation  Agencies  undertook  various  studies  and  activities  to  improve 
services  for  workmen's  compensation  beneficiaries.  At  its  annual  conference 
in  1949,  the  Council  established  a  formal  committee  to  develop  plans  for 
increasing  the  effectiveness  of  relationships  between  the  two  agencies  at  the 
State  level,  to  promote  closer  liaison  with  the  International  Association  of 
Industrial  Accident  Boards  and  Commissions,  and  to  recommend  measures 
for  improving  the  provision  of  vocational  rehabilitation  services  to  workers 
injured  in  the  course  of  their  employment.  This  committee  of  the  States 
Council  was  very  active  in  endeavoring  to  accomplish  the  ends  for  which 
it  had  been  organized. 

For  example,  it  rendered  a  report  on  its  activities  to  the  lAIABC  at  that 
group's  annual  meeting  in  1950,  prepared  guidelines  for  the  updating  of 
cooperative  agreements  between  the  rehabilitation  and  workmen's  com- 
pensation agencies,  recommended  and  developed  a  system  of  reporting  an- 
nually to  workmen's  compensation  agencies  a  summary  of  the  services 
provided  the  job  injured  by  rehabilitation  agencies,  surveyed  the  practices 
of  State  rehabilitation  agencies  in  handling  referrals  from  workmen's  com- 
pensation agencies,  and  analyzed  second  injury  legislation  in  its  effect  on 
employment  of  the  handicapped. 

It  was  in  this  period,  too,  that  the  first  real  attempt  was  made  at  bringing 
together  representatives  of  workmen's  compensation  and  vocational  rehabili- 
tation agencies  to  consider  ways  of  facilitating  the  restoration  of  injured 
workers  to  employment.  This  was  the  National  Conference  on  Workmen's 
Compensation  and  Rehabilitation  of  March  1950,  held  in  Washington,  D.C. 
under  the  joint  sponsorship  of  the  Federal  Security  Agency  (predecessor  to 
the  U.S.  Department  of  Health,  Education,  and  Welfare)  and  the  U.S. 
Department  of  Labor.  In  reviewing  the  recommendations  made  in  the 
report  of  proceedings  for  that  conference,  one  readily  observes  a  great 
similarity  between  them  and  the  Guidelines  for  Action  which  came  out  of 
the  National  Institute  on  Rehabilitation  and  Labor  Health  Services  at 
Atlantic  City  some  10  years  later.  In  the  case  of  the  latter  conference, 
however,  there  has  been  the  necessary  follow-up  which  appears  to  have 
been  missing  after  the  1950  meeting,  and  we  may  attribute  promulgation  of 
the  Atlantic  City  Guideline  throughout  the  country  to  the  stimulus  and 
support  of  training  grant  funds  which  had  not  been  available  through  the 
Vocational  Rehabilitation  Administration  prior  to  1954. 

Through  the  medium  of  such  training  grants,  VRA  has  contributed 
significantly  to  the  delineation  of  problem  areas  and  to  the  improvement  of 
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cooperative  relationships  between  vocational  rehabilitation  and  workmen's 
compensation  personnel.  The  initial  major  effort  in  the  use  of  training 
funds  in  this  program  area  was  the  co-sponsoring  by  VRA  with  Group 
Health  Association  of  America  and  National  Rehabilitation  Association  of 
a  National  Institute  on  Rehabilitation  and  Labor  Health  Services,  held  at 
Atlantic  City,  N.J.,  in  the  fall  of  1959.  Guidelines  for  Action,  which  was 
published  as  the  report  of  this  Institute,  has  served  widely  as  a  base  for 
additional  conferences  of  this  kind,  and  the  recommendations  for  action  to 
foster  rehabilitation  in  the  workmen's  compensation  system  are  as  valid 
today  as  they  were  when  formulated  at  Atlantic  City  2/2  years  ago.  The 
present  Institute  is,  in  fact,  a  direct  outgrowth  of  a  recommendation  made  at 
Atlantic  City  which  read : 

"A  National  Conference  on  Rehabilitation  and  Workmen's  Compensation 
should  be  held  periodically  at  which  policy-level  personnel  from  national 
organizations  interested  in  increasing  the  rehabilitation  emphasis  in  work- 
men's compensation  programs  can  meet  to  consider  ways  of  working  together 
to  achieve  common  objectives." 

In  further  implementation  of  the  Atlantic  City  Guidelines  for  Action, 
training  grants  have  gone  to  the  National  Institutes  on  Rehabilitation  and 
Health  Services  for  the  conduct  of  Regional  and  Metropolitan  Labor  Health 
Institutes  aimed  at  bringing  about  a  better  understanding  of  common  goals 
and  establishing  more  effective  working  relationships  between  organized 
labor  and  rehabilitation  agencies.  Ten  such  conferences  have  now  been 
held  in  key  cities  across  the  Nation,  and,  as  would  be  expected,  there  has 
been  a  strong  emphasis  on  workmen's  compensation  problems  in  nearly  all 
of  them.  Under  the  stimulus  provided  by  these  Institutes,  many  local 
conferences  of  labor-rehabilitation  people  have  already  been  held,  and  a 
manual  for  conducting  such  institutes  has  been  published  to  facilitate  their 
further  spread  into  all  the  geographic  areas  where  they  are  needed. 

Under  the  Research  and  Demonstration  program  of  the  Vocational  Re- 
habilitation Administration,  there  have  been  eight  grants  specifically 
devoted  to  the  field  of  workmen's  compensation.  Two  of  these  research 
projects  have  been  conducted  by  Columbia  University,  and  one  each 
by  New  York  University,  the  University  of  Michigan,  the  California 
State  Bureau  of  Vocational  Rehabilitation,  Pennsylvania  Workmen's  Com- 
pensation Board,  New  Jersey  Division  of  Workmen's  Compensation,  and  the 
Pennsylvania  Bureau  of  Vocational  Rehabilitation.  The  projects  have  had 
such  objectives  as  determining  the  effect  of  lump  sum  cash  settlements  on 
the  rehabilitation  of  disabled  workers,  the  development  of  new  techniques 
for  cooperation  between  workmen's  compensation  and  vocational  rehabili- 
tation agencies,  and  a  study  of  factors  which  delay  referral  of  controverted 
workmen's  compensation  cases  for  vocational  rehabilitation  evaluation. 
Under  one  of  these  grants,  a  conference  was  held  at  Columbia  University  to 
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identify  areas  where  research  is  needed  to  advance  the  rehabilitation  effort 
for  disabled  workers.^ 

Looking  ahead,  it  is  hoped  that  the  impetus  gained  through  such  measures 
as  have  been  outlined  here  will  be  maintained  in  State  vocational  rehabilita- 
tion agencies  and  they  will  move  forward  toward  closer  coordination  with 
workmen's  compensation  agencies.  Since  the  role  of  the  Federal  partner  in 
the  State-Federal  program  of  vocational  rehabilitation  is  essentially  a  help- 
ing and  consultative  one,  the  success  of  any  plan  for  providing  direct 
services  to  people  depends  ultimately  on  the  vigor  with  which  the  plan  is 
pursued  at  the  State  level  as  well  as  the  State  agency's  capacity  in  leadership, 
finances,  professional  skill  and  availability  of  facilities. 

Financing  the  Program 

More  than  102,000  people  were  rehabilitated  through  the  public  program 
of  vocational  rehabilitation  this  year,  and  it  is  expected  that  this  number 
will  be  steadily  increased  to  nearly  170,000  in  1967.  Even  in  formulating 
projections  for  5  years  ahead,  however,  there  are  many  variables  which 
must  be  considered,  and  not  the  least  in  importance  here  is  the  degree  to 
which  the  States  continue  their  advances  in  the  financial  support  of  the 
program.  In  1954,  State  support  approximated  $14  million;  this  year  it  has 
been  nearly  $40  million,  and  in  1963  it  is  predicted  that  it  will  be  close  to 
$46  million.  Too,  it  is  essential  that  the  Federal  share  of  funds  for  basic 
support  grants  be  sufficient  to  match  all  available  State  moneys  appropri- 
ated. In  1962,  Federal  grants  for  basic  support  of  the  State  agencies 
amounted  to  $62,950,000;  and  he  Federal  appropriation  projected  as 
necessary  to  meet  this  need  in  1967  is  $125  million. 

Any  appraisal  of  the  State-Federal  program  of  vocational  rehabilitation 
should  include  some  reference  to  the  returns  it  makes  to  the  Nation  in  terms 
of  money  and  productivity.  For  example,  about  one  out  of  five  people 
rehabilitated  last  year  (1961)  was  receiving  public  support  in  the  form  of 
public  assistance  payments  or  institutional  care  at  an  annual  cost  of  some 
$19  million  in  Federal,  State,  and  local  funds.  The  one-time  expenditure 
for  their  rehabilitation  approximated  the  same  amount.  Furthermore,  the 
remaining  four-fifths  of  these  rehabilitants  were  either  not  working  at  all 
or  were  marginally  employed  at  a  very  low  wage  level.  The  annual  earn- 
ings of  the  combined  groups  after  rehabilitation  were  estimated  at  $180 
million,  and  their  yearly  contribution  in  productivity  at  about  135  million 
man-hours. 

While  these  data  offer  sound  evidence  of  the  economic  advantages  asso- 
ciated with  a  strong  public  program  of  vocational  rehabilitation,  the  true 


^  A.  J.  Joffee,  editor,  Research  Conference  on  Workmen's  Compensation  and  Voca- 
tional Rehabilitation;  Bureau  of  Applied  Social  Research,  Columbia:  N.Y.,  1961. 
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values  of  the  program  transcend  the  monetary.  Dr.  Herbert  S.  Talbot,  in  a 
recent  article  entitled  "A  Concept  of  Rehabilitation"  states  convincingly 
that  rehabilitation  is  a  humane  rather  than  an  economic  or  political  neces- 
sity in  our  culture,  and  that  we  should  not  attempt  to  advance  the  rehabilita- 
tion cause  on  the  premise  that  such  activity  benefits  the  public  treasury  in 
the  long  run.     Dr.  Talbot  asks: 

"Is  there  a  point  at  which  we  might  decide  that  the  return  did  not  justify  the 
outlay  and  that  our  endeavors  were,  in  consequence,  unjustified?  Is  rehabilitation, 
indeed,  a  luxury  to  be  indulged  in  only  so  long  as  it  pays  or  breaks  even,  or  an 
obligation  of  human  decency  to  be  met  at  whatever  cost?  Perhaps  it  is  important 
to  be  assured  that  we  can  afford  to  carry  on  this  work.  Can  we,  believing  what  we 
do  believe,  afford  to  do  otherwise?  If  our  efforts  are  to  be  inspired  or  even  chiefly  en- 
couraged ijy  the  fact  that  they  are  going  to  save  us  money,  then  we  come  off  second 
best  by  comparison  with  our  ancestors  who  left  their  disabled  on  a  mountain  top. 
At  least,  they  were  not  expected  to  return  a  profit."  ^ 

Improving  the  Program — Research  and  Demonstration  Projects 

Through  its  Research  and  Demonstration  program,  VRA  makes  grants  to 
States  and  to  public  and  private  nonprofit  agencies  in  partial  payment  of  the 
cost  for  research  and  demonstration  projects,  and  for  the  establishment  of 
special  facilities  as  well  as  services  which  hold  promise  of  contributing  to  the 
solution  of  vocational  rehabilitation  problems  common  to  all  or  several 
States.    VRA  has  funded  studies  in  a  broad  spectrum  of  subject  areas. 

High  priority  has  been  given  to  projects  which  attack  problems  impeding 
the  rehabilitation  of  those  with  a  severe  degree  of  disability,  and  to  projects 
which  may  open  up  the  service  program  to  a  new  disability  group;  and  it  is 
probable  that  this  will  be  an  area  for  continuing  emphasis  in  the  years  im- 
mediately ahead.  For  example,  a  special  group  of  projects  to  demonstrate 
the  feasibility  of  rehabilitating  severely  disabled  people  is  now  active.  With 
a  common  design  for  data  collection  and  analysis,  these  large-scale  projects 
are  aimed  at  encouraging  the  State  vocational  rehabilitation  agencies  to 
accept  for  services  more  severely  disabled  people  than  are  now  being  served. 
The  demonstration  grant  funds  provide  for  complete  medical,  psychological, 
social  and  vocational  evaluation  as  well  as  all  rehabilitation  services 
considered  necessary. 

Rehabilitation  research  fellowships  are  also  available  through  VRA  to 
expand  program  resources  through  the  development  of  competent  research 
workers  in  professional  fields  which  contribute  to  the  vocational  rehabilita- 
tion of  the  disabled.  Such  fellowships  may  be  awarded  to  assist  qualified 
candidates  to:  (1)  obtain  advanced  training  in  rehabilitation  research; 
(2)  increase  their  competence  or  broaden  their  experience  in  rehabilitation 
research ;  or  ( 3 )  carry  out  a  research  project  which  holds  promise  of  making 
a  significant  contibution  to  advancing  our  knowledge  and  understanding  of 
the  vocational  rehabilitation  of  disabled  persons. 


'Herbert  S.  Talbot,  M.D.,  "A  Concept  of  Rehabilitation,"  Rehabilitation  Liter- 
ature, Vol.  XXII,  No.  12,  December  1961. 
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Since  the  Research  and  Demonstration  program  was  authorized  by  the 
1954  Vocational  Rehabilitation  Act,  it  has  progressed  dramatically  from  18 
projects  and  an  annual  resource  of  $200,000  in  1955,  the  first  year  in  which 
grants  were  actually  made.  About  540  projects  have  now  been  approved  in 
49  of  the  50  States,  and  the  budget  for  the  program  this  year  was  over  $10 
million.  Looking  ahead,  it  is  projected  that  by  1967  there  will  be  about  560 
on-going  and  320  new  research  and  demonstration  projects  in  that  year,  a 
projection  which  would  call  for  Federal  grant  support  in  the  amount  of 
nearly  $33  million. 

In  the  material  presented  above,  which  has  been  excerpted  from  the  paper 
by  the  Vocational  Rehabilitation  Administration,  the  continuing  interest  of 
VRA  in  the  problems  of  the  rehabilitation  of  the  industrially  injured  is  quite 
evident.  That  there  are  still  many  unsolved  problems  in  the  field  is  evi- 
denced by  the  fact  that  the  Vocational  Rehabilitation  Administration  pro- 
vided funds  to  finance  the  present  Institute  which  was  designed  to  make 
recommendations  to  solve  the  problems  of  rehabilitating  workmen's  com- 
pensation claimants. 

Workmen's  Compensation  and  Vocational  Rehabilitation- 
Administrative  Arrangements 

At  the  present  time  vocational  rehabilitation  services,  as  distinct  from, 
medical  rehabilitation  services,  are  provided  for  workmen's  compensation 
claimants  by  the  State  rehabilitation  agencies.  Alternative  arrangements 
have  been  proposed,  one  of  them  being  that  the  employer  or  his  insurance 
carrier  should  be  made  responsible  for  the  provision  of  vocational  rehabili- 
tation services.  The  difficulties  involved  in  this  approach  have  been  set 
forth  by  Z.  L.  Gulledge  in  his  paper  prepared  for  the  Institute. 

Gulledge  points  out  that  if  this  responsibility  for  the  provision  of  voca- 
tional rehabilitation  services  were  placed  on  the  employer  it  would,  in  most 
instances,  be  passed  on  to  the  insurance  carrier  who  would  be  faced  with  the 
problems  of  making  the  first  determination  as  to  who  should  receive  voca- 
tional rehabilitation  services  and  how  they  should  be  provided.  Since  the 
provision  of  these  services  would  constitute  an  additional  cost,  the  carrier 
would  have  a  vested  and  controlling  interest  in  every  case.  If  there  should 
be  disagreement  as  to  the  kind  or  extent  of  services  to  be  offered  the  only 
recourse  for  the  worker  would  be  to  file  with  the  adjudicating  body.  This 
agency  would  be  required  to  make  a  determination  as  to  the  need  for  re- 
habilitation and  the  kind  of  services  required.  In  this  setting,  the  need, 
appropriateness  and  extent  of  vocational  rehabilitation  services  would  not 
be  arrived  at  on  a  clinical  basis  with  the  aid  of  professionally  trained  per- 
sonnel, but  would  be  determined  by  opposing  attorneys  before  a  hearing 
officer. 
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Under  the  present  system  and  philosophy  of  workmen's  compensation, 
the  employer  and  his  carrier  would  vigorously  maintain  that  they  were 
responsible  only  for  the  rehabilitation  services  made  necessary  by  the  par- 
ticular injury  for  which  they  were  liable.  Such  an  arrangement  would  go 
far  to  defeat  the  goal  of  vocational  rehabilitation  since  many  injured  workers 
unable  to  return  to  their  former  employment  have  concomitant  limiting 
conditions  that  complicate  their  employment  problem.  These  may  be  the 
result  of  prior  injuries,  illnesses  or  congenital  conditions.  In  turn,  these  may 
be  compounded  by  such  problems  as  advanced  age,  limited  education,  emo- 
tional instability  and  impoverished  cultural  background  that  often  make 
rehabilitation  difficult. 

One  of  the  principles  of  rehabilitation  is  that  the  disabled  person  should 
be  evaluated  on  the  basis  of  all  his  abilities  and  disabilities ;  or,  put  negatively, 
that  it  is  not  fruitful  to  initiate  a  vocational  rehabilitation  plan  based  only 
on  the  evaluation  of  an  isolated  disability  without  considering  all  physical, 
psychological  and  socio-economic  factors  if  a  successful  rehabilitation  is  to 
be  achieved. 

If  the  full  cost  of  vocational  rehabilitation  were  to  be  charged  to  an 
individual  employer's  account,  an  additional  block  would  be  placed  in  the 
way  of  the  handicapped  person  seeking  employment.  Even  though  the 
number  of  workers  who  eventually  require  vocational  rehabilitation  is  not 
large  by  comparison  with  the  total  number  of  workers  who  experience  some 
degree  of  permanent  disability,  and  even  though  the  cost  of  supplying  voca- 
tional rehabilitation  is  not  great,  the  fact  that  a  person  with  a  pre-existing 
disability  might  require  vocational  rehabilitation  if  he  sufTered  a  subsequent 
injury  can  be  expected  to  give  impetus  to  establishment  of  more  rigid  pre- 
employment  examinations. 

Another  very  practical  consideration  is  the  fact  that  under  the  present 
arrangements,  whereby  vocational  rehabilitation  services  are  provided  by 
the  State  agency,  the  funds  are  matched  by  Federal  grants-in-aid.  These 
funds  are  available  to  the  sole  State  agency  administering  the  program,  the 
direction  of  which  must  be  responsible  to  the  Board  of  Vocational  Educa- 
tion or  its  executive  officer  or  to  the  agency  primarily  concerned  with  the 
administration  of  vocational  rehabilitation.  If  the  providing  of  vocational 
rehabilitation  were  made  a  direct  responsibility  of  the  employer,  matching 
funds  would  not  be  available  under  the  present  law. 

Gulledge  also  points  out  that  making  vocational  rehabilitation  a  responsi- 
bility of  the  state  workmen's  compensation  agency  is  not  without  its  prob- 
lems. Gulledge  cited  Louis  S.  Reed's  study  which  concluded  that  the  work- 
men's compensation  agency  should  assume  responsibility  for  rehabilitation. 
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for  seeing  to  it  that  the  injured  worker  receives  all  services  v^^hich  are  neces- 
sary for  his  return  to  satisfactory  employment.* 

Although  Reed  recognizes  that  vocational  guidance,  training  and  job 
placement  are  part  of  the  total  rehabilitation  process  for  which  he  believes 
the  workmen's  compensation  agency  should  assume  responsibility,  he  does 
qualify  these  recommendations  in  regard  to  vocational  training  and  place- 
ment services.  He  feels  that  the  provision  of  vocational  counseling  in  the 
case  of  a  worker  who  must  change  his  vocation  should  be  part  of  the  services 
made  available  by  the  workmen's  compensation  agency,  specifically  its 
rehabilitation  unit  or  section.  However,  once  a  decision  has  been  made 
that  the  worker  should  receive  vocational  training,  Reed  believes  that  it  is 
probable  that  the  State  division  of  vocational  rehabilitation  could  well 
arrange  for  and  finance  his  training.  He  points  out  that  similarly  coopera- 
tive relationships  should  be  developed  with  the  special  placement  section 
of  the  State  employment  service  to  assist  in  the  vocational  placement  of 
injured  workers. 

In  Gulledge's  opinion,  this  recommendation  points  up  the  practical  prob- 
lems involved  in  working  out  administrative  arrangements  to  fit  broad  gen- 
eral concepts.  He  believes  such  an  arrangement  would  further  divide  the 
responsibility  for  vocational  rehabilitation  in  that  the  workmen's  compen- 
sation agency  would  decide  on  the  entitlement,  a  second  group  of  specialists 
would  decide  on  the  service,  and  a  third  would  be  required  to  carry  out 
plans  that  had  been  developed  without  their  participation. 

Gulledge  points  out  the  dangers  that  would  be  involved  in  the  establish- 
ment of  a  separate  rehabilitation  unit  within  the  workmen's  compensation 
agency.  This  would,  he  feels,  create  additional  duplication  of  services  and 
competition  between  agencies  for  personnel,  public  support  and  use  of 
facilities. 

These  conflicts  might  well  be  present  if  the  rehabilitation  unit  within  the 
workmen's  compensation  agency  actually  undertook  the  provision  of  voca- 
tional rehabilitation  services,  including  vocational  counseling  and  placement. 
However,  conflicts  would  probably  be  minimized  if  the  rehabilitation  unit 
of  the  workmen's  compensation  agency  confined  itself  to  making  arrange- 
ments with  other  agencies  for  the  providing  of  the  vocational  rehabilitation 
services.  Such  arrangements  need  not  be  construed  as  a  substitute  for  the 
essential  responsibility  of  the  workmen's  compensation  agency  for  the  re- 
habilitation of  the  injured  worker. 

If  liaison  between  the  two  agencies  were  improved,  the  workm.en's  com- 
pensation agency  could  provide  the  initial  counseling  and  make  the  referrals 
to  the  State  vocational  rehabilitation  agency.     One  advantage  of  having 


*  Louis  S.  Reed,  Medical  Care  Under  the  New  York  Workmen's  Compensation 
Program  (Ithaca,  N.Y. :  Sloan  Institute  of  Hospital  Administration,  Graduate  School 
of  Business  and  Public  Administration,  Cornell  University,  1961),  pp.  181-183. 
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the  State  agencies  provide  the  vocational  rehabiHtation  services  is  that  the 
acceptance  of  the  national  standards  for  vocational  rehabilitation  services 
established  by  the  Vocational  Rehabilitation  Administration  would  min- 
imize the  danger  of  a  heterogeneous  pattern  developing  throughout  the 
various  States  as  has  occurred  in  the  case  of  workmen's  compensation  laws. 

An  inevitable  problem  which  must  be  faced  is  the  financing  of  the  voca- 
tional rehabilitation  services.  Certain  modifications  in  the  State-Federal 
program  with  respect  to  financial  eligibility  and  maintenance  during  re- 
habilitation would  probably  improve  its  service.  However,  public  funds 
of  the  State  vocational  rehabilitation  agency  should  not  be  looked  upon  as 
the  principal  source  of  support  for  vocational  rehabilitation  service  for  the 
workmen's  compensation  claimant.  Although  such  funds  might  be  used 
to  supplement  the  cost  of  vocational  rehabilitation  services,  particularly  when 
the  worker  is  additionally  handicapped  by  nonindustrial  or  preexisting  dis- 
abilties,  the  basic  responsibility  for  vocational  rehabilitation  should  be  that 
of  the  employer  who  has  been  made  liable  for  other  workmen's  compensa- 
tion benefits.  In  order  to  avoid  a  conflict  between  the  employer  and  the 
plan  for  rehabilitation  of  the  injured  worker,  it  has  been  suggested  that  the 
cost  of  vocational  rehabilitation  should  not  be  charged  against  the  em- 
ployer's account  for  purposes  of  experience  rating.  It  has  also  been  sug- 
gested that  a  rehabilitation  fund  be  established,  supported  by  employer 
contributions  proportionate  to  premiums  paid  for  workmen's  compensation. 

The  desired  principle  here  is  clear,  even  though  the  means  of  achieving 
it  may  not  be.  The  obligations  of  the  employer  or  insurance  carrier  should 
not  be  such  as  to  create  a  set  of  circumstances  wherein  their  interests  would 
ben  in  conflict  with  the  injured  worker's  desire  to  accept  vocational  rehabili- 
tation. The  extent  of  the  conflict  will  depend,  of  course,  on  such  matters 
as  how  the  workmen's  compensation  law  is  administered,  the  types  of  bene- 
fits to  which  the  worker  becomes  entitled,  and  other  such  factors.  Perhaps 
too  much  ought  not  to  be  made  of  this,  since  as  insurance  carriers  document 
the  benefits  to  be  gained  from  rehabilitation  and  as  more  experience  is 
gathered  in  this  field,  the  conflict  will  become  more  apparent  than  real. 

Providing  Trained  Rehabilitation  Personnel 

No  matter  who  provides  rehabilitation  services  it  is  obvious  that  there 
is  a  great  need  for  additional  people  trained  in  the  various  rehabilitation 
skills.  The  Federal  legislation  of  1 954  authorized  a  training  program  under 
the  auspices  of  the  Vocational  Rehabilitation  Administration.  This  has  the 
specific  objective  of  increasing  the  supply  of  professional  personnel  in  the 
many  fields  of  rehabilitation  by  helping  colleges  and  universities  expand  their 
teaching  resources  and  by  assisting  students  through  scholarship  aid.  The 
training  program  is  also  designed  to  up-grade  the  skills  of  persons  now 
working  in  the  field. 
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Grants  have  been  made  by  VRA's  Division  of  Training  to  expand 
the  faculty  and  teaching  resources  of  educational  institutions,  to  provide 
scholarships  for  students,  and  to  provide  funds  for  short-term  training  pro- 
grams on  technical  matters  pertaining  to  vocational  rehabilitation. 

Rehabilitation  counseling  is  emerging  as  a  professional  field.  Prior  to 
the  initiation  of  VRA's  support  for  training  in  this  field  in  1955  there 
Avere  virtually  no  universities  offering  a  program  in  rehabilitation  counsel- 
ing. Since  that  time,  VRA's  grants  have  gone  to  39  institutions  of  higher 
learning  which  have  prepared  over  1,200  people  for  entry  into  this  expand- 
ing profession.  There  is  still  much  work  to  be  done,  however.  Present 
estimates  are  that  about  600  graduates  of  rehabilitation  counselor  programs 
are  needed  each  year  to  fill  staff  needs.  This  is  twice  the  number  actually 
being  graduated  annually,  and  by  1970  the  output  must  be  quadrupled  to 
produce  the  1,200  new  counselors  predicted  as  necessary  to  meet  the  coun- 
try's need  by  that  time. 

In  the  medical  profession  there  exists  such  an  acute  shortage  of  qualified 
physiatrists  that  more  than  ten  job  openings  await  the  choice  of  the  physician 
completing  his  residency  in  physical  medicine  and  rehabilitation.  Only  ten 
years  ago  there  were  less  than  200  doctors  in  the  entire  country  who  had 
been  certified  as  physiatrists  by  the  American  Board  of  Physical  Medicine 
and  Rehabilitation.  Today,  there  are  400  but  it  is  estimated  that  there 
is  need  for  approximately  3,000.  During  1961  about  125  young  physicians 
were  assisted  through  VRA  training  grants  in  completing  their  specialization 
in  this  professional  skill  which  has  rehabilitation  as  its  prime  responsibility. 
It  is  obvious  that  there  is  much  more  work  to  be  done.  Reducing  the 
shortage  in  this  and  other  medical  specialties  will  continue  to  be  a  main 
focus  of  VRA's  training  program  in  the  years  ahead. 

Providing  and  Improving  Rehabilitation  Facilities 

The  whole  problem  of  rehabilitation  facilities  poses  a  paradox.  On  the 
one  hand,  there  is  agreement  that  they  are  an  indispensable  resource  in 
modem  rehabilitation  for  they  provide  means  of  evaluating,  treating,  and 
training  the  severely  disabled  who  could  not  otherwise  be  effectively  re- 
habilitated. There  is  also  agreement  that  the  number  of  rehabilitation 
centers  in  the  United  States  is  completely  inadequate  for  meeting  national 
needs.  On  the  other  hand,  some  centers  report  case  loads  that  are  too  small 
for  efficient  operations  and  some  have  even  closed  for  the  lack  of  patients. 
This  apparent  paradox  can  be  understood  only  in  terms  of  the  uneven 
geographic  distribution  of  existing  facilities  and  the  fact  that  a  lot  more 
educational  work  must  be  done  before  the  parties  concerned  realize  the 
benefits  of  using  existing  facilities. 

Five  workmen's  compensation  jurisdictions,  Washington,  Ohio,  Oregon, 
Rhode  Island  and  Puerto  Rico,  have  set  up  their  own  comprehensive  re- 
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habilitation  centers.  Washington,  Oregon,  Ohio  and  Puerto  Rico  have  ex- 
clusive state  insurance  funds.  Ohio,  however,  allows  employers  to  be  self- 
insured  and  Rhode  Island  operates  only  with  private  insurance  carriers. 
Elmer  H.  Kennedy,  Supervisor  of  the  State  of  Washington's  Rehabilitation 
Center,  estimates  that  the  four  states  which  have  exclusive  funds  and  which 
operate  their  own  rehabilitation  centers,  account  for  approximately  one- 
third  of  all  workmen's  compensation  rehabilitation  center  cases.^ 

Cheit  estimates  that  as  of  1962  there  were  well  over  100  rehabilitation 
centers  ofTering  services  of  varying  types,  completeness  and  quality  in  addi- 
tion to  the  five  State-operated  facilities.  Some  of  these  are  community- 
wide  centers  with  various  kinds  of  emphasis  and  sponsorship;  others  are 
attached  to  hospitals,  especially  teaching  hospitals.''  One  insurance  carrier, 
Liberty  Mutual,  has  operated  two  comparatively  small  rehabilitation  cen- 
ters as  a  pilot  program  for  some  of  their  industrial  injury  cases.  This  car- 
rier and  several  others  have  done  considerable  work  to  encourage  other 
private  insurance  carriers  to  utilize,  on  a  fee  basis,  the  existing  privately 
operated  community-type  rehabilitation  centers. 

The  number  of  these  rehabilitation  facilities  and  their  use  has  been  ex- 
panding. The  Vocational  Rehabilitation  Adminstration  reports  that  state 
rehabilitation  agencies  secured  services  from  these  facilities  for  about  1 7,000 
severely  disabled  clients  in  1961.  This  was  approximately  a  50  percent 
increase  over  the  1 1,000  served  through  such  facilities  in  1960.  The  Voca- 
tional Rehabilitation  Act  of  1954  authorized  the  Federal  Government  to 
reimburse  the  States  partially  for  funds  paid  to  public  and  private  nonprofit 
organizations  for  expanding,  remodeling  or  altering  existing  buildings  to 
render  them  suitable  for  use  as  rehabilitation  facilities,  or  as  workshops  for 
the  severely  disabled.  In  a  number  of  States  the  public  vocational  rehabili- 
tation agencies  themselves  operate  one  or  more  rehabilitation  facilities  in- 
cluding rehabilitation  centers,  optical  aids  clinics,  amputee  clinics,  training 
centers,  workshops  and  other  specialized  facilities.  In  1961,  32  State  agen- 
cies spent  $1.7  million  for  facilities  and  workshops  of  which  $1.2  million 
was  in  Federal  funds. 

In  1954,  the  Medical  Facilities  Survey  and  Construction  Act  amending 
the  Hill-Burton  Act  provided  for  grants-in-aid  to  assist  the  States  in  the 
construction  of  comprehensive  rehabilitation  facilities.  During  1961,  36 
community  projects  for  the  construction  of  rehabilitation  facilities  under 
Hill-Burton  legislation  were  approved.  Since  1954,  191  projects  and  176 
facilities  have  been  approved  at  a  total  cost  of  nearly  $124  million,  with  the 
Federal  Government  participating  to  the  extent  of  about  $38  million. 


^  Elmer  H.  Kennedy,  "Supervision  of  Vocational  Services  under  Workmen's  Com- 
pensation."    Paper  prepared  especially  for  the  Institute. 

^  U.S.  Department  of  Labor,  Bureau  of  Labor  Standards,  Medical  Care  Under 
Workmen's  Compensation  Bulletin  244  ( 1962),  p.  57. 
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There  is  need  for  a  great  many  more  rehabilitation  facilities.  These 
would  include  not  only  comprehensive  centers  but  also  half-way  houses  for 
the  mentally  ill,  special  facilities  for  the  mentally  retarded  such  as  rehabili- 
tation houses  located  in  centers  of  employment,  additional  work  classifica- 
tion units  for  cardiacs,  optical  aids  centers,  and  facilities  for  the  older 
disabled  worker. 

Not  all  injured  workers  need  the  services  of  the  comprehensive  centers. 
Some  could  be  treated  in  general  hospitals  were  facilities  available.  It  is 
estimated  that  at  present  less  than  20  percent  of  the  hospitals  in  the  country 
are  adequately  equipped  with  physical  facilities  and  personnel  to  offer 
rehabilitation  services.  Recent  amendments  to  the  Hill-Burton  Act  increase 
the  likelihood  that  rehabilitation  facilities  constructed  under  its  authority 
will  be  physical  medicine  departments  in  hospitals.  However,  to  the  extent 
that  Hill-Burton  funds  are  utilized  for  this  purpose  it  is  probable  that  the 
need  for  speech  and  hearing  facilities,  half-way  houses,  vocationally  oriented 
centers,  and  so  forth,  will  have  to  be  met  through  other  resources. 

Among  the  obstacles  interfering  with  the  maximum  use  of  existing  cen- 
ters is  the  shortage  of  trained  personnel,  the  lack  of  information  about  the 
potentialities  of  the  use  of  these  centers,  the  reluctance  of  physicians  to  refer 
persons  to  these  centers  and  the  general  reluctance  of  workers  to  undergo 
rehabilitation  without  adequate  maintenance  benefits.  There  is  also  the 
factor  that  frequently  rehabilitation  facilities  are  constructed  without  ade- 
quate preplanning  and  forecasting  of  the  needs  of  the  community  and 
without  integrating  the  facility  with  existing  rehabilitation  services.  The 
Hill-Burton  Act  provided  that  a  master  plan  should  be  drawn  up  for  each 
State  but  it  is  likely  that  this  is  a  provision  that  has  been  observed  more  in 
the  breach  than  in  the  practice. 

W.  Scott  Allan  points  to  the  general  need  in  the  field  of  rehabilitation 
for  the  early  development  of  standards  that  can  be  applied  to  rehabilitation 
programs  and  services  as  well  as  rehabilitation  facilities.  He  also  recog- 
nizes that  effective  harnessing  of  existing  services  and  facilities  in  rehabilita- 
tion to  the  real  needs  of  the  community  is  an  essential  prerequisite  to  a  sound 
program.    In  his  words :  '^ 

"The  sad  fact  however  is  that  we  are  not  currently  utilizing  to  the  best  advantage 
nor  to  the  present  capacity  many  of  the  very  fine  services  and  facilities  that  have 
been  developed  in  the  last  15  years.  Varied  reasons  are  advanced  as  an  explanation 
of  this  fact,  but  they  all  boil  down  pretty  much  to  knowledge,  understanding,  and 
involvement.  There  is  need  to  develop  a  sound  community  plan,  but  even  more  a 
flexible  plan  in  the  providing  of  individualized  services  to  the  disabled  person.  Goals, 
types  and  costs  may  vary  from  one  community  to  another  and  will  probably  change 
almost  from  year  to  year.  Unity  in  community  planning  would  save  much  duplica- 
tion of  effort,  competition  for  the  limited  number  of  badly  needed,  trained  per- 
sonnel in  rehabilitation,  and  needless  expense  " 


''  Scott  W.  Allan,  "Breaking  the  Barriers  to  Effective  Rehabilitation  in  Insurance 
Cases",  in  Rehabilitation  Literature,  April,  1962,  Vol.  23,  No.  4,  p.  101. 
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The  Institute  recognized  the  complexity  of  the  problems.  The  several 
recommendations  which  were  made  were  an  attempt  to  solve  some  of  the 
problems  within  the  existing  framework. 

Recommendations 

1.  The  rehabilitation  of  the  injured  worker  who  is  a  workmen's  compen- 
sation claimant  is  the  responsibility  of  the  workmen's  compensation 
agency.  In  discharging  this  responsibility,  the  workmen's  compensa- 
tion agency  should  cooperate  with  and  make  arrangements  for  the 
services  of  the  State  rehabilitation  agencies,  the  State  employment 
services  and  the  appropriate  voluntary  agencies. 

2.  To  facilitate  communication  and  coordination  of  services,  coordinating 
committees  composed  of  representatives  of  workmen's  compensation 
commissions,  vocational  rehabilitation  agencies  and  State  employment 
services  should  be  established  at  the  local  and  State  levels.  The  estab- 
lishment of  such  committees  would  be  greatly  facilitated  by  the  estab- 
lishment of  coordinating  committees  on  a  national  level  composed  of 
representatives  from  the  Vocational  Rehabilitation  Administration  and 
the  appropriate  agencies  of  the  U.S.  Department  of  Labor. 

Such  coordinating  committees  should  have  the  following  responsi- 
bilities : 

a.  To  eliminate  any  confusion  among  the  official  public  agencies  as 
to  the  responsibility  for,  and  the  providing  of,  such  services  as 
vocational  guidance,  training  and  placement,  the  committees 
should  have  the  responsibility  for  drafting  formal  agreements  at 
the  administrative  level,  defining  the  roles  and  responsibilities  of 
the  respective  agencies.  Such  agreements  must  extend  down- 
ward to  the  operating  levels  by  means  of  appropriate  training 
programs. 

b.  The  committees  should  be  responsible  for  orientation  training  for 
both  new  and  experienced  personnel  of  the  various  agencies  in 
the  purposes  and  functions  of  their  respective  programs.  There 
is  definite  need  for  operating  personnel  to  acquire  a  working 
knowledge  of  each  other's  programs  in  order  to  serve  the  disabled 
claimant  adequately. 

c.  The  committees  should  have  the  responsibility  of  keeping  abreast 
of  information  about  on-going  activities  in  the  rehabilitation  of 
workmen's  compensation  claimants  and  to  disseminate  such  in- 
formation at  all  levels  to  the  appropriate  agencies. 

The  national  coordinating  committee  should  collect  informa- 
tion about  the  existing  pilot  demonstration  projects  providing  re- 
habilitation services  under  workmen's  compensation,  such  as  are 
now  being  conducted  in  Florida,  New  York,  Missouri,  and  New 
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Jersey.  Such  projects  should  be  analyzed  to  see  what  successful 
patterns  are  emerging  and  the  best  features  of  such  programs 
should  be  incorporated  in  demonstration  projects  in  selected  states. 
While  it  is  neither  necessary  nor  possible  for  all  States  to  adopt  a 
single  method,  the  experience  of  the  several  jurisdictions  should 
be  useful  in  pointing  the  way  to  increasing  the  number  of  com- 
pensation clients  who  are  successfully  rehabilitated, 
d.  The  committee  should  have  such  other  responsibilities  as  are  as- 
signed to  it  by  the  respective  agencies  at  the  State  level  and  as 
are  suggested  to  it  by  the  national  coordinating  committee. 

3.  The  rehabilitation  of  the  injured  worker  is  a  concern  not  only  of  the 
public  agencies,  but  also  of  insurance  carriers,  employers,  labor  unions, 

medical  societies,  bar  associations  and  the  voluntary  agencies  which 
have  an  important  role  in  providing  rehabilitation  services. 

An  advisory  committee,  composed  of  representatives  from  all  inter- 
ested groups,  should  be  established  at  the  national  level.  The  tasks 
of  such  a  committee  should  be  to  stimulate  interest  in  rehabilitation, 
to  plan  for  efficient  use  of  existing  facilities  and  to  suggest  procedures 
which  would  facilitate  the  prompt  and  effective  rehabilitation  of  dis- 
abled workers. 

Comparable  committees  should  be  established  at  the  State  and  local 
level.  Such  State  and  local  committees  should  be  responsible  for  sur- 
veys of  facilities  and  services  provided  by  voluntary  and  other  agencies 
so  that  all  concerned  would  be  aware  of  the  rehabilitation  resources  in 
their  communities. 

4.  Public  funds  of  the  State  rehabilitation  agency  should  not  be  looked 
upon  as  the  principal  source  of  support  for  vocational  rehabilitation 
services  for  the  injured  worker.  Although  such  funds  might  be  used 
to  supplement  the  cost  of  vocational  rehabilitation  services,  particularly 
when  the  worker  is  additionally  handicapped  by  non-industrial  or  pre- 
existing disabilities,  the  basic  financial  responsibifity  for  vocational 
rehabilitation  should  be  handled  in  the  same  manner  as  the  financial 
responsibility  for  other  workmen's  compensation  benefits. 

5.  Regardless  of  the  method  of  financing  vocational  rehabilitation  of 
workmen's  compensation  clients,  there  is  need  for  strengthening  the 
financing  of  the  State  rehabilitation  agencies.  Many  States  do  not  now 
appropriate  sufficient  funds  to  secure  all  of  the  Federal  funds  available 
to  them  for  vocational  rehabilitation  services.  Few  States  appropriate 
funds  in  excess  of  that  required  to  obtain  maximum  Federal  match- 
ing funds.  It  is  the  basic  responsibility  of  the  individual  State  itself 
to  support  the  vocational  rehabilitation  program.  If  this  basic  respon- 
sibility were  assumed  adequately,  more  realistic  State  support  would 
be  available  for  matching  increasing  Federal  funds. 
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An  t)bstacle  to  obtaining  greater  contributions  from  the  States  to 
match  Federal  funds  is  the  lack  of  identity  of  the  vocational  rehabili- 
tation program.  Establishment  of  an  identity  would  enable  legislatures 
and  the  public  to  recognize  it  as  a  significant  program  in  its  own  right. 
In  order  to  realize  this  goal  it  is  recommended  that  the  vocational 
rehabilitation  agency  enlist  the  support  of  the  workmen's  compensa- 
tion agencies  and  other  voluntary  and  public  agencies  to  dramatize 
the  importance  of  the  program  to  the  community. 

6.  The  Medical  Facilities  and  Construction  Act  of  1954,  an  amendment 
to  the  Hill-Burton  Act,  provides  that  each  State,  in  order  to  receive 
funds  for  construction  of  comprehensive  rehabilitation  facilities,  should 
develop  a  master  plan.  There  is  need  for  enforcing  compliance  with 
this  requirement  of  the  Hill-Burton  Act  and  for  maintaining  adherence 
to  a  justified  State  plan.  This  calls  for  the  community  to  consider 
its  total  needs  in  order  to  provide  a  community-wide  program  for 
serving  disabled  people.  Planning  in  this  respect  cannot  be  confined 
to  any  one  aeency  and  must  be  done  with  due  regard  for  existing 

facilities. 

7.  The  various  agencies,  public  and  private,  together  with  professional 
organizations,  should  establish  and  adhere  to  standards  which  will 
maximize  the  appropriate  use  of  voluntary  rehabilitation  facilities 
and  services. 

8.  There  is  need  for  additional  trained  personned  in  the  field  of  rehabili- 
tation. The  Institute  endorses  the  training  and  educational  programs 
sponsored  by  the  federal  Vocational  Rehabilitation  Administration 
and  other  public  and  private  agencies,  designed  to  increase  the  number 
of  people  who  are  expert  in  this  field.  To  meet  the  increasing  de- 
mands, agencies  at  the  State  and  local  level,  should  encourage  the 
development  of  training  programs  and  educational  courses  at  the  uni- 
versity, graduate,  and  professional  levels  designed  to  provide  a  larger 
number  of  counselors,  medical  and  paramedical  personnel  familiar 
with  rehabilitation  techniques. 

9.  Although  there  are  an  inadequate  number  of  rehabilitation  facilities 
at  the  present  time,  some  of  the  existing  facilities  are  not  being  utilized 
to  the  maximum.  This  points  to  the  need  for  familiarizing  interested 
parties,  i.e.,  physicians,  insurance  carriers,  claims  representatives,  or- 
ganized labor,  etc.,  with  the  results  that  can  be  accomplished  through 
appropriate  use  of  rehabilitation  facilities. 

The  responsibility  for  the  development  of  educational  materials  and 
programs  should  be  in  the  hands  of  the  State  workmen's  compensation 
and  rehabilitation  agencies  and  advisory  committees  and  coordinating 
committees,  as  they  are  established.  The  holding  of  training  sessions 
with  participation  by  personnel  of  the  rehabilitation  facilities  should 
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permit  interested  parties  to  recognize  and  understand  the  benefits  of 
rehabiliation  measures  and  programs. 

The  educational  materials  to  be  developed  should  be  individually 
designed  for  reaching  physicians,  insurance  claims  representatives, 
community  services  representatives  of  organized  labor  and  others 
vitally  concerned. 
10.  Educational  programs  designed  to  portray  the  advantages  of  rehabili- 
tation, rehabilitation  procedures,  and  the  use  of  rehabilitation  facil- 
ities should  be  greatly  expanded  in  the  medical  education  of 
physicians. 
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Harry  Boyer 
Earl  F.  Cheit,  Ph.  D. 
Samuel  D.  Estep 
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Frank  H.  Krusen,  M.D. 
Arthur  Larson 
George  E.  Morrison 
Arthur  W.  Motley 
Donald  L.  Ream 
Charles  Schwan 
Herman  A.  Stoppels 


SUBCOMMITTEE  ON  MEDICAL  CARE 


Alexander  P.  Aitken,  M.D.,  Professor 
of  Orthopedic  Surgery,  Tufts  University 
School  of  Medicine,  Boston,  Massachu- 
setts 

Morris  Brand,  M.D.,  Medical  Director, 
Sidney  Hillman  Health  Center  of  New 
York,  New  York,  New  York 

Sterling  B.  Brinkley,  M.D.,  Executive 
Director,  Gaylord  Hospital  and  Sana- 
torium, Wallingford,  Connecticut 

Thomas  A.  Hines,  M.D.,  Director  of 
Rehabilitation  Services.  Gaylord  Hos- 
pital and  Sanatorium,  Wallingford, 
Connecticut 


Robert  Kennedy,  M.D.,  New  York, 
New  York 

Lorin  E.  Kerr,  M.D.,  Assistant  to  the 
Executive  Medical  Officer,  United  Mine 
Workers  of  America  Welfare  and  Retire- 
ment Fund,  Washington,  D.C. 

Henry  H.  Kessler,  M.D.,  Medical  Di- 
rector, Kessler  Institute  for  Rehabilita- 
tion, West  Orange,  New  Jersey 

Louis  S.  Reed,  Ph.  D.,  Chief,  Medical 
Economics  Study,  Social  Security  Ad- 
ministration, Washington,  D.C. 


SUBCOMMITTEE  ON  INSURANCE 


W.  Scott  Allan,  Assistant  Vice-Presi- 
dent and  Manager  of  Medical  Services, 
Liberty  Mutual  Insurance  Company, 
Boston,  Massachusetts 

Lawrence  M.  Cloonan,  Director  of 
Compensation  Claims,  New  York  State 
Insurance  Fund,  New  York,  New  York 

E.  A.  Cowrie,  Vice-President,  Hartford 
Accident  and  Indemnity  Company, 
Hartford,  Connecticut 

Justin  B.  Harris,  Secretary  and  Direc- 
tor, Rehabilitation  and  Advisory  Service, 
General  Reinsurance  Corporation,  New 
York  22,  New  York 


Andrew  Kalmykow,  Manager,  Cas. 
ualty  Department,  Association  of  Cas- 
ualty and  Surety  Companies.  New  York, 
New  York 

D.    L.    Lester,    Assistant    Secretary, 
Travelers    Insurance    Company,    Hart- 
ford,  Connecticut 

H.  A.  Stoppels,  Superintendent,  Indus- 
trial, Medical  and  Rehabilitation  Sec- 
tion, Aetna  Casualty  and  Surety  Com- 
pany, Hartford,  Connecticut 

Warren  C.  Tucker,  Counsel,  Utica 
Mutual  Insurance  Company,  Utica,  New 
York 
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SUBCOMMITTEE  ON  LITIGATION 


S.  J.  AxELROD,  M.D.,  Director,  Bureau 
of  Public  Health  Economics,  School  of 
Public  Health,  University  of  Michigan, 
Ann  Arbor,  Michigan 

Morton  A.  Eden,  Goodman,  Crockett, 
Eden,  Robb  and  Philo,  Attomeys-at- 
Law,  Detroit,  Michigan 

Samuel  D.  Estep,  Professor  of  Law, 
University  of  Michigan  Law  School,  Ann 
Arbor,  Michigan 

William  R.  Hart,  Chairman,  Michigan 
Workmen's  Compensation  Commission, 
Lansing,  Michigan 

Donald  W.  Loria,  Kelman,  Loria, 
Downing  and  Craig,  Attorneys-at-Law, 
Detroit,  Michigan 


Benjamin  Marcus,  Marcus,  Mc- 
Croskey,  Finucan  and  Libner,  Attorneys- 
at-Law,  Muskegon,  Michigan 

Robert  S.  Miller,  Attorney,  South 
River,  New  Jersey 

Robert  O'Connell,  Rothe,  Marston, 
Mazey,  Sachs  and  O'Connell,  Attorneys- 
at-Law,  Detroit,  Michigan 

Theodore  P.  Ryan,  Member,  Appeals 
Board,  Michigan  Workmen's  Compensa- 
tion Commission,  Lansing,  Michigan 

Cornelius  Van  Valkenburg,  Attor- 
ney, Grand  Rapids,  Michigan 


SUBCOMMITTEE  ON  THE  ROLE  OF  MANAGEMENT 


William    Atkinson,   Continental   Can 
Company,  New  York,  New  York 

Frank  Barnako,  Bethlehem  Steel  Com- 
pany, Inc.,  Bethlehem,  Pennsylvania 

J.  V.  Hasto,  National  Biscuit  Company, 
New  York,  New  York 


Russell  Hubbard,  General  Electric 
Company,  New  York,  New  York 

Don  McConville,  Eastman  Kodak, 
Rochester,  New  York 

Theodore  C.  Waters,  Stockbridge  and 
Waters,  Attorneys-at-Law,  Baltimore, 
Maryland 


RESOURCE  SPECIALISTS 


Earl  F.  Cheit,  Associate  Professor  of 
Business  Administration,  Institute  of  In- 
dustrial Relations,  University  of  Cali- 
fornia, Berkeley,  California 

Z.  L.  GuLLEDGE,  District  Supervisor, 
Vocational  Rehabilitation  Service,  State 
Department  of  Education,  Van  Nuys, 
California 

Samuel  Horovitz,  Executive  Editor, 
NACCA  Bar  Association,  Boston,  Massa- 
chusetts 

Joseph  Hunt,  Assistant  Commissioner, 
Vocational  Rehabilitation  Administra- 
tion, U.S.  Department  of  Health,  Edu- 
cation, and  Welfare,  Washington,  D.C. 

Elmer  Kennedy,  Supervisor,  Dr.  H.  T. 
Buckner  Rehabilitation  Center,  Wash- 
ington State  Department  of  Labor  & 
Industries,  Seattle,  Washington 


LoRiN  E.  Kerr,  M.D.,  Assistant  to  the 
Executive  Medical  Officer,  United 
Mine  Workers  of  America  Welfare  & 
Retirement  Fund,  Washington,  D.C. 

GoLDiE  Krantz,  Fund  Secretary,  Inter- 
national Longshoremen  and  Warehouse- 
men's Union-Pacific  Maritim.e  Associa- 
tion Welfare  Fund,  San  Francisco, 
California 

Benjamin  Marcus,  Marcus,  Mc- 
Croskey,  Finucan  and  Libner,  Attorneys- 
at-Law,  Muskegon,  Michigan 

Janet  I.  Pinner,  Director  of  Selecdve 
Placement,  New  York  State  Employment 
Service,  New  York,  New  York 

Donald  L.  Ream,  Workmen's  Compen- 
sation Consultant,  Bureau  of  Labor 
Standards,  U.S.  Department  of  Labor, 
Washington,  D.C. 


APPENDIX    A 


137 


Stefan  A.  Reisenfeld,  Professor  of 
Law,  University  of  California  Law 
School,  Berkeley,  California 

Thomas  J.  Skelley,  Consultant,  Divi- 
sion of  State  Program  Development,  Vo- 
cational Rehabilitation  Administration, 
U.S.  Department  of  Health,  Education, 
and  Welfare,  Washington,  D.C. 


E.  C.  Steele,  M.D.,  Commissioner, 
Workmen's  Compensation  Board,  To- 
ronto, Ontario 

E.  B.  Whitten,  Executive  Director, 
National  Rehabilitation  Association, 
Washington,  D.C. 


SEMINAR   ON   THE    ADMINISTRATION 
OF   WORKMEN'S   COMPENSATION 

Chairman:  Arthur  W.  Motlev,  Director,  Bureau  of  Labor  Standards,  U.S.  Depart- 
ment of  Labor,  Washington  25,  D.C. 

Recorder:    William  R.  Hart,  Chairman,  Michigan  Workmen's  Compensation  Com- 
mission, Lewis  Cass  Building,  Lansing,  Michigan. 


Claud  Andrews,  Director,  Division  of 
Vocational  Rehabilitation,  Tallahassee, 
Florida 

James  N.  Burrow^s,  Director,  Institute 
for  Crippled  and  Disabled,  400  First 
Avenue,  New  York  10,  New  York 

Clarence  E.  Carothers,  Workmen's 
Compensation  Administrator,  Ford 
Motor  Company,  Dearborn,  Michigan 

Clifford  J.  Cawley,  Director,  Depart- 
ment of  Labor,  83  Park  Street,  Provi- 
dence 2,  Rhode  Island 

Michael  J.  Cizmek,  Project  Coordina- 
tor, 1507  State  Office  Building,  Pitts- 
burgh 2,  Pennsylvania 

John  Cummings,  Director,  Division  of 
Vocational  Rehabilitation,  Albany,  New 
York 


Agnes  Geelan,  Member,  Workmen's 
Compensation  Commission,  1521  Har- 
mon Avenue,  Bismarck,  North  Dakota 

Ludwig  Jaffe,  Ph.  D.,  Research  Direc- 
tor, New  York  State  AFL-CIO,  220  4th 
Avenue,  New  York  7,  New  York 

Charles  Levenstein,  Research  Asso- 
ciate, International  Chemical  Workers 
Union,  Akron  13,  Ohio 

Hon.  J.  Clark  Russell,  Judge,  State 
Industrial  Court,  3124  N.W.  61st  Ter- 
race, Oklahoma  City,  Oklahoma 

Irvin  Klein,  M.D.,  Medical  Director, 
New  York  Workmen's  Compensation 
Board,  50  Park  Place,  New  York  7,  New 
York 

Herman  A.  Stoppels,  Superintendent, 
Industrial  Medical  and  Rehabilitation 
Division,  Aetna  Casualty  &  Surety  In- 
surance Co.,  Hartford  15,  Connecticut 


SEMINAR  ON  LITIGATION  AS  A  BARRIER 
TO  REHABILITATION 

Chairman:  Monroe  Berkowitz,  Ph.D.,  Chairman,  Department  of  Economics,  Rut- 
gers University,  New  Brunswick,  New  Jersey. 

Recorder:    James  N.  Morgan,  Ph.D.,  Survey  Research  Center,  The  University  of 
Michigan,  Ann  Arbor,  Michigan. 


Richard  Burk,  M.D.,  Executive  Direc- 
tor, Ohio  Rehabilitation  Center,  Ohio 
State  University,  Columbus,  Ohio 


Alfred  Conard,  Professor  of  Law,  Uni- 
versity of  Michigan  Law  School,  Ann 
Arbor,  Michigan 
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John  Ellis,  Project  Director,  Work- 
men's Compensation  -  Rehabilitation 
Unit,  Department  of  Labor  and  Indus- 
try, 29  East  Front  Street,  Trenton,  New 
Jersey 

August  W.  Gehrke,  Assistant  Commis- 
sioner, Vocational  Rehabilitation  and 
Special  Education,  517  Commerce  Build- 
ing, St.  Paul  1,  Minnesota 

Justin  B.  Harris,  Secretary  and  Direc- 
tor, Rehabilitation  Advisory  Service, 
General  Reinsurance  Corporation,  400 
Park  Avenue,  New  York  22,  New  York 

Philip  Booth,  Research  Associate, 
School  of  Public  Health,  The  University 
of  Michigan,  Ann  Arbor,  Michigan 


Ralph  M.  Hartman,  Bethlehem  Steel 
Company,  Inc.,  701  East  Third  Street, 
Bethlehem,  Pennsylvania 

William  C.  Hartman,  Squires,  Saund- 
ers and  Dempsey,  Attorneys-at-Law, 
1857  Union  Commerce  Building,  Cleve- 
land 14,  Ohio 

Gilbert  Kucera,  M.D.,  The  University 
of  Michigan  Medical  School,  Ann  Arbor, 
Michigan 

J.  A.  Marsh,  Editor,  Occupational 
Hazards  Magazine,  Cleveland,  Ohio 

Lawrence  Smedley,  Social  Security 
Department,  AFL-CIO,  815  16th  Street 
NW.,  Room  507,  Washington  6,  D.C. 


SEMINAR  ON  STRUCTURING  CASH  BENEFITS  TO 
PROVIDE  INCENTIVE  FOR  REHABILITATION 

Chairman:  W.  Scott  Allan,  Assistant  Vice-President  and  Manager  of  Medical 
Services,  Liberty  Mutual  Insurance  Company,  175  Berkeley  Street, 
Boston  17,  Massachusetts 

Recorder:  Kenneth  Pohlmann,  UMWA  Welfare  and  Retirement  Fund,  907  15th 
Street  NW.,  Washington  5,  D.C. 


Albert  Agran,  Director  of  Rehabilita- 
tion, State  of  New  York,  Workmen's 
Compensation  Board,  50  Park  Place, 
New  York  7,  New  York 

Russell  G.  Albrecht,  Executive  Di- 
rector, Detroit  League  for  the  Handi- 
capped, Inc.,  1401  Ash  Street,  Detroit  8, 
Michigan 

T.  S.  Allegrezza,  Executive  Director, 
Adult  Rehabilitation  Center,  Curative 
Workshop  of  Milwaukee,  610  North  19th 
Street,  Milwaukee,  Wisconsin 

Charles  A.  Della,  Secretary,  Mary- 
land State  and  D.C.  AFL-CIO,  305 
West  Monument  Street,  Baltimore  1, 
Maryland 

Raymond  Hruschka,  Assistant  Re- 
gional   Representative,    Vocational    Re- 


habilitation Administration,  Chicago, 
Illinois 

Andrew  Kalmykow,  Manager,  Cas- 
ualty Department,  Association  of  Cas- 
ualty and  Surety  Companies,  60  John 
Street,  New  York,  New  York 

Andre  Maisonpierre,  American  Mu- 
tual Insurance  Alliance,  20  North 
Wacker  Drive,  Chicago  6,  lUinois 

Gregory  Stebbins,  Ohio  State  AFL- 
CIO,  Columbus,  Ohio 

John  C.  Walton,  Assistant  Director  of 
Rehabilitation,  St.  Joseph  Mercy  Hos- 
pital, Ann  Arbor,  Michigan 

Harry  Worling,  Ontario  Workmen's 
Compensation  Board  Hospital  and 
Rehabilitation  Center,  Downsview, 
Ontario. 
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SEMINAR  ON  STATUTORY  LIMITATIONS  AS 
A  BARRIER  TO  REHABILITATION 


Chairman:  George  E.   Morrison,  Insurance  Department,  U.S.  Chamber  of  Com- 
merce, 1615  H  Street  NW.,  Washington,  D.C. 


Recorder: 


John  K.  Dane,  Legal  Counsel,  Liberty  Mutual  Insurance  Company,  175 
Berkeley  Street,  Boston  17,  Massachusetts. 


Frank  Cimino,  Amalgamated  Meat 
Cutters  and  Butcher  Workmen  of  Amer- 
ica, AFL-CIO,  Cleveland,  Ohio 

Harold  Hayes,  Supervisor,  Michigan 
Division  of  Vocational  Rehabilitation, 
Dearborn,  Michigan 

Joseph  J.  Conklin,  Director,  Reha- 
bilitation and  Health  Services,  Michigan 
Mutual  Liability  Company,  28  West 
Adams  Avenue,  Detroit  26,  Michigan 

Vincent  P.  Hippolitus,  Director  of 
Field  Operations,  President's  Committee 
on  Employment  of  the  Handicapped, 
Washington  25,  D.C. 

Beatrice  Holderman,  Director,  Re- 
habilitation Commission,  28-20  South 
Clinton  Avenue,  Trenton  5,  New  Jersey 


I.  Herbert  Borgen,  Social  Security 
Administration,  Baltimore,  Maryland 

Saad  Nagi,  Ph.  D.,  Director  of  Social 
Research,  Ohio  Rehabilitation  Center, 
University  Hospital,  410  West  10th 
Avenue,  Columbus  10,  Ohio 

C.  Esco  Obermann,  Ph.  D.,  Director, 
St.  Paul  Rehabilitation  Center,  319 
Eagle  Street,  St.  Paul  2,  Minnesota 


R.  W.   Pomeroy,  M.D.,  609  N.  Wash- 
ington, Lansing  33,  Michigan 

Alice  Poulin,  Detroit  Goodwill  Indus- 
tries, Detroit,  Michigan 


SEMINAR  ON  SUPERVISION  OF  MEDICAL  CARE 
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APPENDIX  C 

American  Medical  Association  Resolution  on 
Employment  of  the  Handicapped* 

"Whereas,  Many  thousands  of  industrious  American  people  are  handi- 
capped by  permanent  partial  impairments  of  health  and  bodily  function 
as  a  result  of  congenital  defects,  injury  and  disease;  and 

"Whereas,  Many  handicapped  persons  retain  capacities  for  performing 
tasks  equal  to  the  non-handicapped  and  many  more  can  be  rehabilitated, 
including  occupational  training  in  new  skills;  and 

"Whereas,  In  the  past,  employers  have  often  not  fully  been  aware  that 
many  of  the  handicapped  have  better  health,  safety  and  work  records  than 
other  employees;  and 

"Whereas,  The  medical  profession  has  repeatedly  demonstrated  that 
many  of  the  permanently  handicapped  people  can  perform  safely  and  pro- 
ductively if  appropriate  attention  is  given  to  their  selective  placement  in 
jobs  suited  to  those  skills  and  capacities  that  remain  or  can  be  developed 
despite  their  handicap;  now  therefore  be  it 

"Resolved,  that  the  American  Medical  Association  supports  the  principle 
that  each  individual  candidate  for  employment  should  be  evaluated  in  light 
of  his  ability  to  perform  useful  work  and  be  it  further 

"Resolved,  that  the  American  Medical  Association  recognizes  that  han- 
dicapped people  when  placed  in  positions  for  which  they  are  qualified,  make 
efficient,  loyal,  dependable  employees." 


*  (Adopted  by  the  House  of  Delegates,  American  Medical  Association,  June  1962.) 
The  comments  of  the  Reference  Committee,  chaired"  by  Rutherford  T.  Johnstone, 
M.D.,  in  submitting  the  resolution  to  the  House  are  as  follows: 

"Your  Reference  Committee  heartily  approves  of  this  resolution.  This  action  is 
further  evidence  of  the  leadership  by  the  AMA  in  the  important  field  of  rehabilita- 
tion. This  action  should  stimulate  greater  physician  participation  and  leadership  on 
the  state  and  local  levels  in  these  programs." 
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American  Medical  Association  Medical  Relations 
in   Workmen's  Compensation 

A  Guide  for  the  Evaluation  and  Implementation  of  a  Progressive 
Program  by  the  Medical  Profession* 

FOREWORD 

Since  its  inception  the  Council  on  Industrial  Health  has  maintained 
an  active  interest  in  workmen's  compensation.  In  recent  years  a  series  of 
studies  has  made  it  clear  that  there  is  widespread  dissatisfaction  with  cur- 
rent p)olicies,  programs  and  procedures.  Those  studies  with  special  em- 
phasis on  medical  aspects  strongly  suggest  that  present-day  laws  have  not 
kept  pace  with  advances  in  professional  skill,  technical  knowledge  and  with 
substantial  alterations  in  the  political  and  socio-economic  milieu.  Official 
actions  by  the  House  of  Delegates  of  the  American  Medical  Association, 
requests  for  assistance  from  State  medical  societies,  and  information  de- 
veloped through  the  Council's  own  investigations  have  demonstrated  a  need 
for  a  guide  by  which  physicians,  individually  and  as  organizations,  can 
reassess  their  proper  role  in  this  important  sphere  of  medical  service. 

In  formulating  these  .guides,  thoughtful  consideration  has  been  given  to 
the  views  of  recognized  authorities  and  to  representatives  of  many  agencies 
whose  interests  are  closely  identified  with  workmen's  compensation.  Of 
special  value  was  the  session  on  workmen's  compensation  at  the  Fifteenth 
Annual  Congress  on  Industrial  Health  in  January,  1955.  At  that  time 
statements  on  the  essentials  and  goals  of  a  modern  program  were  presented 
by  spokesmen  for  labor,  industry,  law,  medicine  and  administrative  bodies. 
The  Council  on  Industrial  Health  acknowledges  with  sincere  appreciation 
assistance  and  encouragement  received  from  these  sources. 

The  preparation  of  this  report  has  been  the  work  of  the  Coimcil's  Com- 
mittee on  Workmen's  Compensation  and  Rehabilitation  made  up  of  the 
following  members:  Drs.  Henry  H.  Kessler,  chairman,  Newark,  N.J.; 
Lloyd  E.  Hamlin,  Chicago;  Rutherford  T.  Johnstone,  Los  Angeles;  E.  S. 
Jones,  Hammond,  Ind.;  and  O.  A.  Sander,  Milwaukee.  Special  thanks 
are  due  to  Earl  F.  Cheit,  St.  Louis;  Bernard  Hirsh,  Law  Department, 
Chicago;  James  J.  Reid,  Columbia,  S.C.;  and  Herman  M.  Somers,  Haver- 
ford,  Pa.;  consultants  who  participated  actively  in  the  various  stages  of 
investigation  and  preparation. 


•(Adopted   by    House   of   Delegates,    American   Medical   Association,   December, 
1955) 
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THE    MEDICAL    PROFESSION'S    INTEREST    IN    WORKMEN'S 
COMPENSATION 

The  workmen's  compensation  program  in  the  United  States  was  adopted 
primarily  to  meet  certain  needs  of  employees  or  their  survivors  resulting 
from  disability  or  death  of  an  employee  arising  out  of  and  in  the  course 
of  employment.  In  general,  the  program  sought  to  remedy  inadequacies 
stemming  from  common  law  and  employers'  liability  statutes  by  providing 
laws  based  upon  the  principle  of  insured  liability  without  regard  to  fault 
on  the  part  of  either  employee  or  employer.  Of  primary  concern  was  the 
provision  of  cash  payments  to  replace  a  portion  of  wages  lost  by  disabled 
employees.  Little  or  no  consideration  was  given  to  the  provision  of  medi- 
cal care  for  occupational  disabilities.  Under  the  Federal,  State,  and  Ter- 
ritorial laws  enacted  between  1911  and  -1948,  the  major  emphasis  of  the 
various  systems  and  their  administration  has  continued  to  be  on  monetary 
satisfaction  of  liability,  with  insufficient  attention  given  to  the  rehabilitation 
of  the  occupationally  disabled. 

Substantial  progress  has  been  made  in  the  extension  of  medical  care,  the 
application  of  improved  clinical  techniques  and  other  aspects  of  the  re- 
habilitation process,  including  vocational  training  and  selective  placement 
of  the  disabled  in  kinds  of  work  suited  to  physical  and  emotional  capacity. 
It  is  a  matter  of  great  and  growing  concern  that  a  considerable  gap  exists 
between  potential  services  to  the  occupationally  disabled  and  what  is  ac- 
tually available  to  them. 

In  any  event,  many  physicians  have  been  deterred  from  widespread  and 
active  participation  in  workmen's  compensation  affairs.  They  are  largely 
unaware  of  the  significance  of  medical  and  economic  policies  under  these 
laws  and  the  undesirable  and  often  harmful  effects  of  existing  systems. 
Whatever  the  causes,  this  attitude  has  been  short-sighted  and  unwise  to 
the  end  that  not  only  workmen's  compensation  laws  but  other  similar  laws 
in  related  fields  of  social  security  are  and  have  been  formulated  largely 
without  medical  consultation  or  any  clear  identification  of  medicine's  pri- 
mary interest.  The  predominance  which  economic  considerations  have 
come  to  occupy  in  both  the  professional  and  administrative  aspects  of  work- 
men's compensation  is  a  natural  consequence.  These  same  considerations 
have  led  to  a  concentration  of  professional  services  and  responsibility  in  a 
few  and  not  always  the  best  hands.  The  Council's  studies  and  others  call 
attention  to  the  need  for  critical  appraisal  of  medicine's  past  record  of  per- 
formance and  its  present  opportunities  for  the  implementation  of  new  and 
creative  concepts.^ 

The  Council  on  Industrial  Health  is  convinced  through  its  consideration 
of  the  findings  in  this  report  that  physicians  have  a  duty  and  responsibility, 
both  as  members  of  professional  organizations  and  as  citizens  in  an  indus- 
trial society,  to  improve  the  lot  of  the  occupationally  disabled.  The  several 
recommendations  contained  herein  are  presented  with  that  purpose  in  mind. 

^  Footnote  reference  on  p.  150. 
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GOALS  OF  WORKMEN'S  COMPENSATION 

The  basic  goals  of  workmen's  compensation  today  are : 

1.  Rehabilitation  of  the  occupationally  disabled ; 

2.  Assured,  prompt  and  adequate  indemnity  for  the  occupationally  dis- 
abled or  their  survivors; 

3.  Minimal  cost  to  employers  and  society  commensurate  with  the  above 
provisions. 

IMPLEMENTATION  OF  THESE  GOALS 

The  essential  elements  in  the  implementation  of  these  goals  from  the 
medical  point  of  view  are  described  in  the  following  sections  of  this  report. 
Actually,  sustained  cooperative  effort  by  all  individuals  and  groups  con- 
cerned with  the  welfare  of  the  occupationally  disabled  are  essential  to 


REHABILITATION   OF  THE  OCCUPATIONALLY  DISABLED 

Rehabilitation  implies  the  effective  use  of  all  disciplines  and  skills  dedi- 
cated to  the  conquest  of  disability.  Aside  from  great  benefit  to  the  dis- 
abled, their  families  and  to  society,  current  experience  has  amply  demon- 
strated that  the  provision  of  rehabilitation  services  result  in  substantial  sav- 
ings in  both  medical  and  indemnity  costs,  just  as  the  development  of  medical 
care  provisions  has  resulted  in  savings  in  indemnity  payments. 

The  establishment  of  workable  rehabilitation  programs  calls  for  specific 
statutory  provision;  planned  and  improved  cooperation  from  the  medical 
profession;  and  intelligent,  forceful  administrative  supervision. 

1.  Statutory  Provision.  Periodically,  workmen's  compensation  legisla- 
tion and  rulings  come  up  for  review.  To  implement  a  proper  rehabili- 
tation program  the  medical  profession  should  seek  adoption  of  statutory 
provisions  that  recognize  these  points : 

(a)  Rehabilitation  of  the  occupationally  disabled  is  the  intent  and 
responsibility  of  the  compensation  system  and  the  legal  right  of  the 
employee. 

(b)  The  disabled  employee  is  entitled  to  all  services,  appliances  and 
supplies  required  by  the  nature  of  his  disability  or  the  process  of  his  re- 
covery and  that  will  promote  his  restoration  to  or  his  continuance  in  em- 
ployment. Services  include  medical,  surgical,  dental,  hospital,  and  nursing 
attendance  and  treatment,  as  well  as  the  training  necessary  to  rehabilitation. 
Appliances  and  supplies  include  medicines;  medical,  surgical  and  dental 
supplies;  crutches;  artificial  members;  and  apparatus.  Services,  appliances 
and  supplies  are  to  be  paid  for  by  the  employer  under  the  supervision  of 
competent  professionals  responsible  to  the  administrative  agency. 
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(c)  In  the  absence  of  stipulated  agreements,  professional  fees  should 
approximate  those  that  would  be  charged  the  employee  as  a  private  patient 
for  similar  services. 

(d)  Disabled  employees  should  have  the  right  to  accept  physician's 
services  provided  by  employers,  or  to  select  another  attending  physician 
from  a  register  of  all  other  physicians  in  the  community  willing  and  quali- 
fied to  perform  the  essential  services.^ 

(e)  Vocational  counseling,  training,  transitional  employment  and 
placement  services  require  prompt  analysis  of  problems,  efficient  screening, 
and  results.  Effective  supervision  of  these  services  in  public  or  private 
facilities  requires  prompt  reporting  of  occupational  disabilities  to  the 
administrative  agency. 

(f)  When  necessary  administrative  procedures  for  such  a  system  of 
rehabilitation  of  the  cccupationally  disabled  do  not  exist,  or  when  adequate 
facilities  are  not  readily  available,  steps  should  be  taken  to  provide  them. 

2.  Planned  Cooperation  From  the  Medical  Profession.  Successful  opera- 
tion of  a  workmen's  compensation  system  depends  increasingly  upon  the 
medical  profession.  Although  the  administrative  agency  has  the  ultimate 
responsibility  by  law,  medical  care  is  the  core  of  the  system  and  physicians 
play  a  major  role. 

Every  year  hundreds  of  thousands  of  occupationally  disabled  depend 
upon  physicians  for  care  and  guidance  from  the  beginning  of  disability 
until  they  return  to  gainful  employment  and  even  beyond.  Physicians  are 
also  responsible  indirectly  for  the  payment  of  a  substantial  portion  of  their 
patients'  income  during  disability.  Compensation  payments  amounting  to 
many  millions  of  dollars  annually  are  based  upon  reports  and,  in  disputed 
cases,  upon  testimony  provided  by  physicians. 

The  medical  profession  in  each  workmen's  compensation  jurisdiction 
can  best  fulfill  its  responsibilities  by  providing  a  broadly  representative  com- 
mittee to  advise  the  administrative  agency  on  medical  policies  and  practices 
and  to  assist  in  the  operation  of  the  system  in  the  following  ways :  ^ 

(a)  The  committee  should  prepare  and  submit  at  stated  intervals  to 
the  administrative  agency  appropriate  information  for  its  use  in  establish- 
ing a  register  of  physicians  who  are  willing  and  competent  to  accept  calls 
for  services  to  the  occupationally  disabled.  Regulations  governing  enroll- 
ment on  the  physicians'  register  should  be  established  by  the  administrative 
agency  after  consultation  with  the  medical  advisory  committee. 

(b)  It  should  mediate,  if  possible,  complaints  that  a  physician  has 
neglected  or  refused  to  furnish  reasonably  necessary  reports  in  accordance 
with  general  orders  of  the  administrative  agency. 

(c)  It  should  mediate,  if  possible,  complaints  of  unreasonable  inter- 
ference with  matters  properly  within  the  discretion  and  control  of  the 
attending  physician. 


^  Footnote  reference  on  p.  150. 
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(d)  It  should  mediate,  if  possible,  differences  that  may  arise  relative 
to  remuneration. 

(e)  Claims  of  violation  of  medical  ethics  should  be  reviewed  and 
relevant  facts  referred  to  the  appropriate  agency. 

(f )  Complaints  should  be  heard  about  the  competency  of  those  serving 
on  the  physicians'  register  and  recommendations  made  to  the  administrative 
agency  concerning  the  removal  of  names  therefrom,  if  complaints  are 
justified. 

If  the  advisory  committee  is  unable  to  function  promptly,  the  admin- 
istrative agency  should  take  appropriate  action  within  the  powers  vested 
in  it  by  law. 

The  medical  profession  should  join  with  the  administrative  agency  in 
sponsoring  educational  programs  for  all  concerned  on  clinical  and  admin- 
istrative problems  in  the  compensation  system.  Other  joint  activities 
should  include  the  development  of  proper  medical  report  forms,  desirable 
legislation  to  improve  the  workmen's  compensation  system  and  its 
administration,  and  handbooks  for  physicians. 

3.  Role  of  Individual  Physician.  The  primary  obligation  of  the  indi- 
vidual physician  is  to  see  that  his  patient  is  restored  as  nearly  as  possible  to 
the  economic  and  personal  effectiveness  which  he  possessed  before  he  was 
disabled.  This  requires  not  only  competent  and  impartial  medical  care  but 
also  that  the  physicians  use  or  recommend  the  use  of  other  technical  skills 
and  resources  available,  whether  in  the  community  or  not. 

Physicians  who  wish  to  receive  calls  for  service  to  the  occupationally  dis- 
abled should  be  prepared  to  assume  duties  and  obligations  which  are  not 
encountered  in  private  practice.  The  best  interests  of  the  disabled  patient 
will  be  served  in  the  following  ways: 

(a)  Concise,  accurate  information  and  reports  descriptive  of  the  dis- 
ability should  be  furnished  promptly  and  to  the  same  extent  to  the  patient 
or  his  dependents,  the  employer,  the  workmen's  compensation  insurance 
carrier  and  the  administrative  agency. 

(b)  Testimony  should  be  given  before  the  administrative  agency  upon 
reasonable  notice.  The  physician's  testimony  must  adhere  to  reasonable 
scientific  deductions  regarding  the  injury,  disease,  or  possible  sequelae  to 
the  end  that  every  deserving  claim  receives  just  consideration. 

(c)  Consultation  should  be  requested  in  case  of  serious  illness,  espe- 
cially in  doubtful  or  difficult  conditions,  and  agreement  given  for  consulta- 
tion with  mutually  acceptable  physicians  when  requested  by  one  of  the 
interested  parties.  Effective  rehabilitation  goes  beyond  accurate  diagnosis 
and  expert  treatment.  Although  the  attending  physician  should  remain 
in  charge,  he  mxust  embrace  the  modern  concept  of  teamwork  in  the  reha- 
bilitation process.  Physicians  should  not  only  cooperate  with  each  other 
but  also  collaborate  with  the  whole  team  of  paramedical  workers  to  assure 
maximum  rehabilitation. 
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(d)  Determination  should  be  made  by  scientific  methods  and  upon 
the  basis  of  objective  measurable  factors  of  the  permanent  anatomic  or 
functional  impairment  of  a  specific  member  or  of  his  patient  as  a  whole  as 
compared  to  normal.  From  the  medical  standpoint,  permanent  anatomic 
or  functional  impairments  cannot  vary  because  of  geographic  locations  or 
circumstances  under  which  they  were  incurred.  Therefore,  the  physician 
should  determine  the  percentage  of  permanent  impairment  without  regard 
to  age,  sex,  occupation  or  real,  presumed  or  potential  wage  loss.  The 
application  of  these  and  all  other  factors  provided  by  law  to  the  percentage 
of  permanent  impairment  established  by  the  physician  is  the  responsibility 
of  the  administrative  agency  in  determining  the  indemnity  award.  In  gen- 
eral, physicians  are  no  more  qualified  by  experience  or  training  to  evaluate 
such  factors  than  any  other  disinterested  individual. 

4.  Administrative  Supervision.  Rehabilitation  of  the  occupationally 
disabled  requires  a  competent  administrative  agency  with  full  statutory 
authority  and  responsibility. 

The  administrative  agency  must  have  more  than  adjudication  and  ap- 
peals functions;  it  must  have  an  affirmative  duty  to  see  that  the  intent  of 
the  law  is  carried  out.  It  may  delegate  functions,  but  it  cannot  abdicate 
responsibility.  Proper  discharge  of  this  trust  requires  adequate  resources 
in  terms  of  qualified,  permanent,  professional  personnel  and  proper 
facilities. 

Duties  should  include  supervision  of  the  rehabilitation  process  and  in- 
demnity payments  for  permanent  disability  during  and  following  the  max- 
imum rehabilitation  of  the  disabled  employee 

To  assist  in  the  administration  of  the  law,  the  agency  should  seek  the 
advice  and  active  cooperation  of  appropriate  professional,  private  and  public 
organizations. 

The  administrative  agency  should  have  a  medical  director,  approved  by 
the  medical  profession,  and  a  qualified  vocational  counselor.  As  staff  offi- 
cers, they  should  be  in  charge  of  the  administration  of  appropriate  provi- 
sions related  to  the  rehabilitation  of  the  occupationally  disabled  and  should 
participate  in  such  policymaking  deliberations  of  the  agency.  They  should 
have  the  full  support  of  their  superiors  and  constantly  strive  to  provide 
leadership  and  promote  effective  professional  relations  in  their  fields  through 
the  maintenance  of  approved  professional  standards  and  practices. 

INDEMNITY 

The  physician's  interest  involves  recognition  that  the  amount  and  method 
of  indemnification  have  a  direct  and  important  bearing  on  an  eflFective 
rehabilitation  regime.  While  over-generous  indemnity  can  dull  the  will  for 
rehabilitation,  inadequate  indemnity  requirements  can  destroy  an  employ- 
er's incentive  to  support  rehabilitation  by  providing  him  with  an  easier  or 
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cheaper  alternative.  More  important,  inadequate  indemnity  can  lower 
patient  morale  or  force  return  to  gainful  employment  in  advance  of  clear- 
cut  medical  indications. 

In  view  of  these  relationships,  it  is  consistent  for  the  medical  profession 
to  support  methods  of  indemnification  which  contribute  to,  rather  than 
obstruct,  rehabilitation  procedures.     Certain  factors  merit  consideration: 

1.  Inadequate  cash  indemnity  encourages  "lump-summing"  of  payments, 
which  tends  to  interfere  with  rehabilitation  motivations.  The  practice 
should,  therefore,  be  limited  to  instances  where  dependable  evidence  sup- 
ports the  contention  that  such  a  payment  would  contribute  to  the  overall 
rehabilitation  of  the  employee.  Problems  of  paying  for  legal,  medical  and 
other  services  should  not  influence  the  determination  of  whether  a  lump 
sum  should  be  allowed. 

2.  Workmen's  compensation  is  not  a  relief  program.  It  is  the  proper 
intent  of  the  program  that  a  disabled  employee  and  his  family  should  not 
suffer  a  serious  reduction  in  normal  living  standards  during  the  rehabili- 
tation period.  This  requires  that  the  benefit  level  be  maintained  at  an 
adequate  percentage  of  usual  wage  and  include  reasonable  personal  ex- 
penses incurred  by  the  employee  in  the  course  of  the  rehabilitation  process. 

3.  Effective  rehabilitation  can  drastically  reduce  the  number  of  perma- 
nently disabled  employees  which  now  constitute  the  heaviest  burden  on 
workmen's  compensation  systems.  Physicians  interested  in  a  rehabilitation 
program  acceptable  to  permanently  disabled  employees  recognize  that  at- 
tempts to  relate  indemnity  payments  solely  to  loss  of  earnings  is  impractical 
and  unscientific.  While  it  is  not  the  purpose  of  workmen's  compensation 
to  indemnify  all  individual  consequences  of  a  disability,  such  as  pain,  suf- 
fering and  humiliation,  the  employee's  right  to  personal  effectiveness  is  not 
confined  to  employment  or  a  limited  period  of  time.  Personal  motivation 
to  maximum  rehabilitation  can  be  hindered  by  complete  deprivation  of  in- 
demnity for  permanent  anatomic  or  functional  impairment,  whether  it  be 
a  member  or  an  organ  of  the  body.  Therefore,  indemnity  for  permanent 
disability  should  be  related  to  the  employee's  permanent  impairment  of 
earning  capacity — in  effect  the  anatomic  and  functional  handicap  incurred 
in  working  for  a  given  employer.  Maximum  rehabilitation  should  be  en- . 
couraged,  and  to  this  end  the  award  for  permanent  disability  should  be 
based  upon  the  effect  of  such  a  handicap  on  the  earning  capacity  of  the 
average  employee  so  as  not  to  penalize  a  disabled  employee  for  exercising 
individual  initiative. 

4.  The  administrative  agency  should  have  continuing  jurisdiction  of 
these  cases  and  indemnity  payments  should  be  subject  to  review  whenever 
evidence  is  clear  that  the  original  evaluation  of  permanent  impairment  of 
earning  capacity  was  in  error. 

5.  Various  methods  of  compensating  employees  with  preexisting  perma- 
nent impairments  have  been  devised.     Most  commonly  the  impairments 
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must  involve  loss  of  a  member  that,  combined  with  a  subsequent  injury, 
results  in  permanent  total  disabihty.  In  these  cases  liability  is  apportioned 
generally  between  the  employer  at  the  time  of  subsequent  injury  and  a 
state  fund  established  for  this  purpose.  In  recent  years  increasing  con- 
sideration has  been  given  to  cases  where  the  preexisting  condition  is  an 
organic  disease  that,  combined  with  a  subsequent  injury,  results  in  increased 
or  total  permanent  disability.  While  the  medical  complexities  alone  of 
this  problem  are  apparent,  intensive  study  is  currently  being  given  to  the 
equitable  resolution  of  the  whole  problem  when : 

(a)  Further  decrease  in  earning  capacity  or  death  of  these  employees 
can  be  clearly  established  on  the  basis  of  responsible  scientific  knowledge  to 
be  casually  related  to  their  employment ;  and 

(b)  Such  causal  relationship  cannot  be  so  established. 

CONCLUSION 

The  Council  on  Industrial  Health  wishes  to  emphasize  again  the  im- 
portance of  participation  by  physicians,  individually  and  collectively,  in  a 
critical  appraisal  of  medicine's  past  performance  and  its  present  opportuni- 
ties for  the  implementation  of  new  and  creative  concepts  in  workmen's 
compensation.  Requests  for  additional  information  and  assistance  should 
be  addressed  to  The  Council  on  Industrial  Health,  American  Medical  As- 
sociation, 535  North  Dearborn  Street,  Chicago  10,  111. 
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APPENDIX  E 

American  College  of  Surgeons'  Basic  Requisites 
for  an  Adequate  Compensation  System* 

The  operating  principles  for  a  modem  workmen's  compensation  sys- 
tem** as  established  by  the  American  College  of  Surgeons  state :  "Since  re- 
habilitation of  the  injured  worker  and  his  return  to  gainful  employment  is 
one  of  the  basic  concepts  of  workmen's  compensation,  changes  in  the  atti- 
tude, laws,  and  administration  of  this  system  are  essential." 

I.  Since  "it  must  become  the  duty  of  the  compensation  agencies  to  su- 
pervise the  medical  care  of  workmen's  compensation  cases — ." 

A.  Each  administrative  agency  of  workmen's  compensation  should 
have  a  medical  advisory  committee.  This  committee  should  be  appointed 
by  the  governor  from  names  of  physicians  submitted  by  the  State  medical 
society,  the  dean  or  deans  of  medical  schools,  and  from  medical  specialty 
groups  within  the  State.  The  State  commissioner  of  public  health  should 
be  an  ex-ofhcio  member  of  the  committee.  The  functions  of  the  medical 
advisoiy  committee  shall  be  to  advise  the  workmen's  compensation  agency 
with  respect  to  all  policies  affecting  medical  care  and  rehabilitation.  The 
members  of  the  committee  should  be  appointed  for  staggered  terms. 
Ultimately  all  appointments  should  be  for  at  least  three  years. 

B.  In  order  to  supervise  the  medical  care,  the  agency  must  have 
knowledge  of  all  industrial  accidents.  Therefore,  all  cases  of  bodily  injury 
due  to  accident  or  disease  resulting  in  loss  of  time  beyond  the  day  or  shift, 
or  in  permanent  impairment  without  loss  of  time,  shall  be  reported  promptly 
by  both  the  employer  and  attending  physician  to  the  State  compensation 
agency. 

It  is  recommended  that  where  adequate  statutory  provisions  do  not 
now  exist  laws  or  regulations  be  enacted  requiring  prompt  reports  of  injury 
to  the  compensation  agency.  In  those  jurisdictions  where  statutes  or  regu- 
lations exist  but  are  not  enforced,  it  is  recommended  that  such  measures 
be  activated  by  the  compensation  agency. 

C.  Many  State  compensation  agencies  have  no  medical  department. 
Some  agencies  have  medical  directors,  but  their  work  is  confined  to  medical 
legal  affairs.  Few  State  agencies  are  concerned  with  the  adequacy  and 
continuity  of  medical  care  or  rehabilitation.     If  the  agency  is  to  supervise 


♦Adopted  by  the  Board  of  Regents  of  the  American  College  of  Surgeons  on  Febru- 
ary 28,  1960. 

♦♦Bulletin  of  the  American  College  of  Surgeons,  Jan.-Feb.  1955,  40:  1,  57. 
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the  medical  care  as  outlined  in  the  Operating  Principles,  then  each  agency 
must  have  competent  medical  assistance. 

It  is  essential  that  each  administrative  agency  of  workmen's  compen- 
sation shall  have  a  medical  director  supported  by  appropriate  staff.  The 
functions  of  the  medical  director  shall  be : 

1.  To  review  all  reports  of  injury  as  submited  by  the  employer  and 
attending  physician. 

2.  To  determine  those  types  of  cases  which  are  to  be  called  to  his 
immediate  attention ;  and  in  such  cases  to  take  steps: 

(a)  To  determine  accuracy  of  diagnosis. 

(b)  To  assure  that  the  injured  worker  is  under  competent 
medical  care. 

(c)  After  discussion  with  the  attending  physician,  to  consider 
whether  there  is  need  for  consultation  services. 

3.  To  see  that  competent  and  continuous  medical  care  is  provided 
as  long  as  medically  indicated. 

(a)  Progress  reports  should  be  submitted  periodically  by  the 
attending  physician.  These  shall  be  reviewed  by  the  medical 
director. 

(b)  In  cases  where  the  medical  director  believes  that  medical 
care  may  not  be  competent  or  when  in  his  opinion  recovery  has 
not  been  satisfactory  or  has  been  unduly  delayed,  he  should  have 
the  right  to  an  examination  not  only  of  the  patient,  but  also  of  all 
physicians'  and  hospital  records,  including  laboratory  findings  and 
X-ray  films.  Such  examinations  may  be  made  by  the  director 
himself  or  at  his  discretion  by  panels  of  impartially  medically 
qualified  experts  or  their  designees  as  described  below. 

(c)  In  cases  where  incompetent  or  inadequate  medical  care  is 
corroborated  by  the  panel,  the  medical  director  may  then  transfer 
the  patient  to  a  qualified  expert  designated  by  the  panel  for 
further  treatment. 

4.  To  establish  standards  for  the  provision  of  medical  and  vocational 
rehabilitation  and  to  see  that  such  services  are  provided  when  and  as 
long  as  indicated. 

5.  To  examine  all  injured  workers  before  any  final  financial  deter- 
mination of  permanent  disability  is  made  by  the  agency,  to  make  sure 
maximum  recovery  has  been  obtained. 

D.  The  State  compensation  laws  should  be  amended,  where  necessary, 
to  provide  the  compensation  agency  with  the  authority  to  supervise  the 
provision  of  medical  care  in  accordance  with  the  above  recommendations. 
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E.  To  assist  the  medical  director  in  the  performance  of  these  duties, 
panels  of  impartial  medically  qualified  experts  should  be  established  within 
the  workmen's  compensation  system.  These  panels  should  be  app>ointed 
by  the  director  of  the  workmen's  compensation  agency  with  the  advice  of 
the  medical  director  and  the  medical  advisory  committee.  The  functions 
of  panels  shall  be: 

1.  To  assist  the  medical  director  in  the  examination  of  patients  in 
cases  involving  questions  of  the  competency  or  adequacy  of  medical 
care. 

2.  To     recommend    to    the     director,     when    indicated,    sources 
of  competent  medical  care. 

3.  To  assist  the  medical  director,  as  consultants  in  specific  cases  by 
giving  an  opinion  as  to: 

(a)  The  need  of  consultation  services. 

(b)  The  need  of  medical  and  vocational  rehabilitation  services. 

(c)  The  existence  or  extent  of  disability. 

(d)  The  causal  relationship  of  injury  or  disease. 

II.  Attainment  of  the  basic  principles  can  be  accomplished  only  by 
changes  in  the  administrative  rules  and  procedure  or  in  the  compensation 
laws  themselves.    Provision  must  be  made  for: 

A.  Complete  and  continuous  medical  care  from  the  date  of  injury 
or  disability,  whether  due  to  accident  or  occupational  disease,  to  maximal 
restoration,  without  statutory  limitations  of  cost  or  duration. 

B.  Complete  medical  rehabilitation,  referral  to  vocational  rehabili- 
tation services  and  adequate  financial  support  for  such  services,  until  max- 
imal restoration  is  achieved.  Appropriate  and  medically  prescribed  return 
to  work  before  maximal  restoration  is  an  accepted  rehabilitation  procedure 
and  may  also  be  carried  out  as  on-the-job  training  or  retraining. 

C.  Adequate  compensation  to  insure  family  security  during  the  entire 
period  of  disability  and  rehabilitation. 

D.  Expansion  of  compensation  statutes  to  broaden  second-injury 
fund  provisions  to  further  encourage  industry  to  employ  physically  handi- 
capped workers. 

E.  Coverage  of  all  employees  regardless  of  nature  of  employment,  in- 
cluding those  in  small  establishments  and  those  engaged  in  occupations  now 
considered  as  nonhazardous. 

III.  Provision  should  be  made  for  adequate  financial  support  of  the  en- 
tire program  according  to  the  laws  of  each  State. 
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IV.  To  insure  the  maximal  efficiency  in  administration  the  laws  should 
require  the  employment  only  of  experienced  individuals  as  commissioners 
and  medical  directors.  These  positions  should  be  career  appointments  at 
adequate  salaries  and  not  subject  to  change  in  administration. 


Adoption  of  the  foregoing  basic  requisites  by  legislation  will  bring  about 
the  drastic  changes  needed  if  the  injured  worker  is  to  be  restored  to  gainful 
employment.  Serious  injury  will  be  detected  at  an  earlier  date  and  com- 
petent medical  care  provided.  The  use  of  medical  panels  as  described 
above  will  reduce  the  number  of  spurious  claims  and  eliminate  most  liti- 
gation. Not  only  will  the  cost  of  medical  care  be  reduced,  but  more  indi- 
viduals will  be  restored  to  gainful  employment.  With  proper  training,  the 
disabled  worker  should  find  employment  within  his  capabiUties  far  more 
easily  than  at  present,  especially  if  the  employer  is  given  adequate  protec- 
tion in  the  event  of  re-injury.  The  cost  of  compensation  insurance  should 
drop  materially  and  more  money  should  be  available  for  the  restoration  of 
those  truly  disabled. 
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American  Federation  of  Labor — Congress  of  Industrial 
Organizations  Policy  Resolutions 

Workmen's  Compensation* 

The  purpose  of  workmen's  compensation  is  to  meet  the  needs  of  workers 
injured  on  the  job  by  accident  and  occupational  disease. 

For  50  years  now,  every  effort  to  adapt  State  workmen's  compensation 
laws  to  meet  the  rapidly  changing  conditions  of  employment  has  been  spear- 
headed by  the  leadership  of  the  state  labor  organizations.  Since  merger  in 
1955  this  effort  has  been  carried  on  with  increased  vigor  by  the  State  central 
bodies  of  the  AFL-CIO.  But  in  spite  of  their  vigorous  and  steady  efforts 
the  accomplishments  have  been  disappointing. 

In  29  of  35  States,  which  have  reported  their  legislative  sessions  up  ta 
mid- 1959,  the  total  gains  have  fallen  far  short  of  bridging  the  gap  between 
the  benefits  provided  under  the  new  provisions  and  the  goals  set  forth  by 
the  AFL-CIO. 

Today — 

Twenty-five  of  52  jurisdictions  (50  States;  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico)  have  failed  to  enact  compulsory 
coverage ; 

Twenty-nine  permit  numerical  exceptions; 

Forty-one  make  no  provision  for  reciprocity  for  extra-territorial  coverage; 

Twenty-eight  do  not  prohibit  waivers  of  coverage  by  statute ; 

Twenty-two  fail  to  extend  coverage  of  all  occupational  diseases  by 
statute; 

Forty-nine  have  not  extended  the  time  limit  for  filing  claims  on  occupa- 
tional diseases  to  the  date  of  a  worker's  knowledge  or  date  of  disablement; 

Thirty-six  deny  statutory  authority  for  unlimited  medical  benefits,  al- 
though 13  of  the  36  extend  the  authority  to  the  State  administrative  agency 
to  grant  unlimited  medical  benefits  but  the  remaining  States  either  limit 
medical  benefits  by  dollar  amounts,  or  a  time  limit,  or  both ; 

Thirty  have  failed  to  grant  the  administrative  agency  the  authority  to 
direct  a  change  of  doctor  and,  therefore,  are  without  the  authority  to 
provide  reasonable  supervision  of  medical  care; 

Thirty-seven  failed  to  make  provision  for  all  handicapped  workers  under 
second  injury  fund  legislation; 

Thirty-four  make  no  provision  for  maintenance  benefits  during  reha- 
bilitation ; 


^ Adopted  Third  Constitutional  Convention,  Florida,  December  1959. 
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Five  have  no  State  administrative  agency  with  authority  to  determine 
contested  cases; 

Forty-six  limit  the  injured  worker's  maximum  benefit  amount  to  less  than 
two-thirds  of  the  State's  average  weekly  wage  in  covered  employment; 

Twenty-five  limit  benefits  to  the  permanent  totally  disabled  for  a  period 
less  than  the  period  of  disability; 

Forty-two  have  failed  to  extend  cash  benefits  to  widows  until  death  or 
remarriage. 

This  year  one  State  increased  weekly  maximum  benefits  $15.00  per  week. 
The  new  maximum  replaces  53.5  percent  of  the  average  weekly  wage  of 
that  State.  This  is  only  3  percent  more  than  in  1940  when  benefits  in  that 
State  replaced  a  lower  percentage  of  wages  than  the  benefits  in  any  other 
state  in  the  United  States.  In  1940,  all  hut  six  States  provided  maximum 
weekly  benefits  in  excess  of  two-thirds  of  the  average  weekly  wage  of  the 
State.  Today,  only  six  States  have  a  maximum  benefit  amount  greater  than 
two-thirds  of  the  average  weekly  wage  of  the  State. 

Our  goal  of  assured,  prompt  and  adequate  indemnity  for  all  workers  and 
their  survivors  with  medical  care  as  long  as  it  is  needed,  rehabilitation  and 
vocational  training,  when  necessary,  is  no  closer  to  attainment  today  than 
it  was  2  years  ago;  Now,  therefore,  be  it 

Resolved:  That  all  national  and  international  unions  be  called  upon  to 
give  increased  support  to  the  State  central  bodies  in  their  tireless  efforts  to 
obtain  long-overdue  and  needed  workmen's  compensation  improvements. 

The  standards  of  a  good  workmen's  compensation  law  include  the 
following : 

1.  Compulsory  coverage  with  no  numerical  exemptions. 

2.  Benefit  levels  sufficient  to  maintain  a  decent  standard  of  living  for 
injured  workers  and  their  dependents,  with  maximum  weekly  benefits  of 
not  less  than  two-thirds  of  the  State's  average  weekly  wage. 

3.  Reciprocity  of  benefit  rights  between  jurisdictions. 

4.  Full  statutory  coverage  of  all  occupational  diseases. 

5.  Coverage  of  diseases  caused  by  ionizing  radiation. 

6.  Full  medical  benefits  for  job-incurred  personal  injuries  and  occupa- 
tional diseases. 

7.  Full  compensation  protection  under  second  injury  funds. 

8.  Maintenance  benefits  during  rehabilitation. 

9.  Administration  under  a  State  agency  rather  than  the  courts. 

10.  An  exclusive  State  compensation  fund. 

11.  Benefits  for  the  totally  disabled  for  the  period  of  disability. 

The  convention  renews  its  pledge  to  support  the  enactment  of  a  Federal 
Workmen's  Compensation  Act.  Short  of  this,  the  Congress  of  the  United 
States  should  enact  legislation  fixing  minimum  standards  of  workmen's 
compensation.     Only  a  Federal  underwriting  of  standards  of  protection 


APPENDIX    F  157 

can  prevent  the  State  employers'  organizations  pitting  State  legislature 
against  State  legislature  with  ruthless  disregard  for  the  welfare  of  the 
injured  worker  or  the  family  of  a  worker  killed  on  the  job. 

Community  Rehabilitation   Programs* 

Society  must  make  adequate  provision  for  the  care  of  the  physically 
disabled.  But  it  is  not  enough  merely  to  accept  and  care  for  the  increasing 
number  of  physically  disabled  persons.  Every  effort  must  be  made  to  help 
them  attain  the  highest  degree  of  self-sufficiency  of  which  they  are  capable 
through  comprehensive  rehabilitation  programs. 

The  growing  recognition  of  the  need  for  restorative  services  has  brought 
about,  in  recent  years,  substantial  increases  in  governmental  and  voluntary 
support  of  rehabilitation  programs.  Much  more,  however,  needs  to  be 
done — not  only  in  the  appropriation  of  additional  funds,  but  also  in  the 
effective  mobilization  of  community  support  for  comprehensive  rehabilita- 
tion programs. 

Organized  labor  has  for  many  years  been  actively  and  effectively  repre- 
sented by  elected  officers  on  the  National  Advisory  Council  on  Vocational 
Rehabilitation  of  the  U.S.  Department  of  Health,  Education  and  Welfare 
and  has  played  a  vital  role  in  the  development  and  improvement  of  rehabil- 
itation services.  Having  supported  earlier  cash  benefit  programs  for  the 
disabled,  labor  recognized  the  importance  of  making  rehabilitation  an 
integral  part  of  those  programs  and  has  since  pushed  for  its  inclusion. 

Labor  has  expressed  its  concern  for  the  handicapped  through  its  effective 
representation  on  the  President's  Committee  on  Employment  of  the 
Physically  Handicapped  and  on  State  advisory  committees. 

In  addition,  organized  labor  has  made  impressive  contributions,  both  of 
time  and  money,  toward  the  establishment  of  local  rehabilitation  centers. 

Much  can  be  done  at  the  State  and  community  level  to  develop  more 
adequate  rehabilitation  services,  and  facilities;  to  inform  the  physically  dis- 
abled about  existing  programs  and  services ;  to  involve  organized  labor  and 
other  interested  groups  in  programs  designed  to  create  better  public  under- 
standing about  rehabilitation  methods,  goals,  and  program  needs.  Now, 
therefore,  be  it 

Resolved: 

This  Convention  recognizes  the  need  for  expanding  organized  labor's 
role  in  making  rehabilitation  services  available  to  all  who  need  and  desire 
to  be  helped  to  return  to  the  degree  of  self-sufficiency  of  which  they  are 
capable. 

That  State  federations  and  local  central  bodies  are  urged  to : 

a.  Work  for  the  establishment  of  citizens'  advisory  councils  for  re- 
habilitation in  the  States  which  do  not  now  have  such  councils; 


•Adopted  Fourth  Constitutional  Convention,  Florida,  December  1961. 
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b.  Promote,  participate  in,  and  publicize  State  and  local  surveys 
related  to  rehabilitation  needs,  facilities  and  services; 

c.  Participate  in  community  rehabilitation  programs  such  as  sheltered 
workshops  and  rehabilitation  center; 

d.  Assist  in  mobilizing  community  resources  to  meet  not  only  the  need 
for  physical  and  vocational  help,  but  also  for  the  social  and  recre- 
ational services  necessary  for  comprehensive  rehabilitation. 

That  the  AFL-CIO,  through  its  Standing  Committee  on  Safety  and 
Occupational  Health  cooperate  with  the  Community  Service  Activities 
program  in  developing  informational  programs  about  aivailable  rehabilita- 
tion services  and  facilities  for  union  members  and  continue  to  work  with 
rehabilitation  agencies  and  services. 
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Chamber  of  Commerce  of  the  United  States 
Official  Policy  Statement  on  Workmen's  Compensation 

The  principle  of  compensation  for  workmen  injured  in  the  course  of 
their  employment  has  long  been  favored.  An  important  feature  of  work- 
men's compensation  legislation  is  provision  for  insurance  of  the  employer's 
liability.  Employers  who  can  qualify  should  be  allowed  to  be  self-insurers. 
They  should  likewise  be  permitted  to  cover  their  liability  for  workmen's 
compensation  with  insurance  companies,  if  they  so  desire. 

Workmen's  compensation  should  be  provided  for  by  the  laws  of  the  sev- 
eral States.  Federal  workmen's  compensation  legislation  should  be  limited 
to  employments  exclusively  under  Federal  jurisdiction. 

Prevention  of  injuries  and  the  restoration  of  those  injured  to  useful  oc- 
cupations as  promptly  and  as  fully  as  possible  are  major  objectives  of 
workmen's  compensation.  Employers,  employees  and  insurance  companies 
jointly  have  achieved  marked  success  in  meeting  these  objectives.  To  com- 
pel employers  to  insure  in  a  monopolistic  State  workmen's  compensation 
insurance  fund  not  only  interferes  with  the  freedom  which  all  private  en- 
terprise should  possess  but  lessens  the  emphasis  on  loss  prevention. 

Employers,  employees,  insurers  and  State  governments  are  providing 
effective  programs  of  inspection,  education,  and  supervision  in  furtherance 
of  safety  in  industry.  Federal  entry  into  this  activity  would  involve  dupli- 
cation of  existing  services  and  financial  waste.     It  is,  therefore,  opposed. 

Businessmen's  organizations  should  thoroughly  analyze  existing  laws  and 
new  proposals  in  their  legislatures  with  respect  to  workmen's  compensa- 
tion in  order  that  they  may  use  their  best  efforts  to  protect  workmen's  com- 
pensation for  its  true  purposes,  to  oppose  all  attempts  to  abuse  it  at  the 
expense  either  of  employees  or  employers  and  to  assure  that  workmen's 
compensation  laws  are  in  accord  with  demonstrated  changes  in  occupational 
hazards. 

Second  Injury  Fund  Laws — Business  and  industry  have  both  a  desire  and 
duty  to  afford  employment  to  physically  impaired  persons  who  can  work 
safely  and  productively. 

As  a  means  of  relieving  employers  of  the  excess  cost  of  a  second  injury 
and  encouraging  the  employment  of  physically  impaired  workers,  the  en- 
actment of  Second  Injury  Laws  is  favored. 
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National  Rehabilitation  Association 

Policy  Statement  on  Rehabilitation  in  Relation  to 

Workmen's  Compensation* 

The  National  Rehabilitation  Association  has  long  recognized  the  im- 
portance of  supporting  and  encouraging  the  concept  and  practice  of  re- 
habilitation in  relation  to  workmen's  compensation.  Both  nationally  and 
locally,  it  has  recognized  that  the  legal  structure,  philosophy  and  practices 
of  workmen's  compensation  and  rehabilitation  agencies  should  be  conducive 
to  the  rehabilitation  of  maximum  numbers  of  those  injured  in  industrial 
accidents  or  affected  by  occupational  diseases. 

Many  groups  such  as  the  International  A.ssociation  of  Industrial  Accident 
Boards  and  Commissions,  the  AFL-CIO  and  the  independent  unions,  the 
American  Mutual  Insurance  Alliance,  the  Association  of  Casualty  and 
Surety  Companies,  the  National  Association  of  Manufacturers,  the  Ameri- 
can Medical  Association,  the  American  College  of  Surgeons  and  the  like  are 
on  record  as  endorsing  the  restoration  of  injured  workers  to  jobs  through 
the  utilization  of  modern  rehabilitation  methods,  services  and  facilities. 
Many  state  jurisdictions  have  taken  constructive  steps  to  bring  the  benefits 
of  rehabilitation  to  injured  workers  under  the  operation  of  the  workmen's 
compensation  law  and  administration. 

However,  the  process  of  incorporating  effective,  practical  rehabilitation 
into  the  handling  of  workmen's  compensation  cases  is  fraught  with  medical, 
legislative,  administrative,  organizational,  economic  and  other  problems. 
In  an  attempt  to  clarify  its  position  on  some  of  the  basic  issues  involved, 
the  National  Rehabilitation  Association  sets  forth  this  policy  statement. 

Statutory  and  Legislative  Structure 

It  is  evident  that,  if  rehabilitation  and  workmen's  compensation  are  to 
be  truly  integrated,  both  in  philosophy  and  practice,  certain  basic  purposes 
and  incentives  should  be  inherent  in  the  applicable  workmen's  compensa- 
tion statute  and  any  legislative  program  designed  to  improve  it.  NRA 
supports  the  following  principles : 

1.  The  workmen's  compensation  statute  should  contain  as  a  part  of 
its  provisions  a  specific  statement  on  the  value  of  and  the  incentive 
for  rehabilitation  of  the  industrially  injured  or  occupationaliy  dis- 
eased employee.  It  should  be  clearly  evident  that  the  intent  of  the 
law  is  restorative  rather  than  solely  compensatory. 


*Adopted    at    the    annual    meeting   of    the   National    Rehabilitation   Association, 
October  3,  1961. 
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2.  The  workmen's  compenation  law  should  specifically  include  total 
rehabilitation  as  an  integral  part  of  the  medical  care  provisions  of 
the  act.  In  this  way,  rehabilitation  is  legally  made  a  known  re- 
sponsibility of  the  employer  and  insurance  carrier. 

3.  Specific  provisions  should  be  made  in  the  law  for  vocational  evalu- 
ation, training  and  selective  placement  of  those  disabled  employees 
who  are  not  able  to  return  to  the  same  or  similar  job  with  the 
former  employer  or  another  employer,  or  who  cannot  return  to  the 
former  employer  at  a  different  job  without  retraining.  Such  pro- 
visions should  contain  a  monetary  and /or  time  limitation  on  the 
specific  amount  or  period  of  vocational  training  or  re-training  to 
be  undertaken  on  behalf  of  a  disabled  employee  entitled  to  work- 
men's compensation  benefits. 

4.  The  workmen's  compensation  law  should  specifically  provide  for 
an  effective  working  liaison  between  the  workmen's  compensation 
board  or  commission  having  responsibility  for  the  administration 
of  the  law  and  the  state  division  or  bureau  of  vocational  rehabili- 
tation. 

5.  A  broad  coverage  type  of  second-injury  or  subsequent  disability 
fund,  to  limit  the  liability  of  the  employer  and  yet  insure  the  worker 
full  compensation  protection  in  the  event  of  subsequent  injury  or 
disability,  should  be  adopted  as  an  integral  part  of  every  workmen's 
compensation  law,  designed  to  stimulate  and  encourage  the  employ- 
ment or  reemployment  of  handicapped  workers. 

6.  No  waiver  of  benefit  provisions  should  be  included  in  workmen's 
compensation  laws.  Although  thought  by  some  to  constitute  a  pos- 
sible encouragement  to  employment  of  handicapped  workers,  they 
are  basically  a  deprivation  in  advance  of  an  employee's  legal  right 
to  benefits  and  are  thus  contrary  to  sound  workmen's  compensation 
principles  or  practice. 

7.  Adequate  maintenance  benefits,  payable  in  addition  to  regular 
weekly  indemnity  benefits  under  the  act,  to  be  paid  during  a  recog- 
nized and  documented  period  of  rehabilitation,  should  be  provided 
for  in  all  workmen's  compensation  laws. 

Philosophy 

However  well  planned  may  be  the  statutory  base,  no  program  aimed  at 
rehabilitation  of  maximum  numbers  of  industrially  injured  people  can  hope 
to  succeed  unless  there  is  a  philosophy  of  the  need  and  efficacy  of  rehabili- 
tation which  infuses  the  thoughts  and  actions  of  all  those  responsible  for  the 
welfare  of  injured  employees.  Recognizing  this  fact,  NRA  supports  and 
emphasizes  the  following: 

1.  Employers  and  insurance  carriers  must  recognize  and  accept  their 
responsibility  to  provide  early,  practical  and  effective  rehabilitation 
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in  those  cases  where  such  a  program  is  feasible  from  the  point  of 
view  of  lessening  disability,  either  total  or  partial. 

2.  State  agencies  concerned,  namely,  the  Workmen's  Compensation 
Board  or  Industrial  Accident  Commission,  the  Division  or  Bureau 
of  Vocational  Rehabilitation,  the  Division  of  Employment  Security, 
the  Department  of  Public  Health,  the  Department  of  Education  and 
the  like,  must  work  cooperatively  and  should  utilize,  where  appli- 
cable, available  voluntary  or  public  rehabilitation  facilities.  This 
is  vitally  necessary  in  order  to  get  the  job  of  complete  rehabilitation 
done  in  the  most  prompt,  economical  and  efficient  manner,  consistent 
with  thorough  preparation  of  the  disabled  individual  for  the  best 
adjustment  capable  within  his  limits  and  potential.  Inter-depart- 
mental councils  or  work  units  may  assist  greatly  in  this  endeavor. 

3.  Management  and  labor  need  to  work  out  cooperatively  practical 
plans  for  maximum  employment  opportunities  for  disabled  work- 
ers, perhaps  at  the  sacrifice  of  some  rigidly  held  concepts  and 
privileges.  Encouragement  of  sound  selective  job  placement  prac- 
tices is  the  surest  guarantee  of  successful  work  performance  and 
elimination  of  possible  later  claims  for  aggravation  of  existing  dis- 
ability or  for  new  work  injury. 

4.  The  economic  values  of  rehabilitation  should  be  stressed  and  under- 
stood by  all  those  concerned  with  the  welfare  of  injured  workers. 
More  efficient  manpower  utilization,  restoration  of  earning  and 
purchasing  power,  tax  savings  by  removal  from  public  assistance 
rolls,  reduction  of  the  indemnity  benefit  and  medical  cost  of  dis- 
ability under  workmen's  compensation  all  constitute  powerful  in- 
centives for  the  provision  of  effective  and  comprehensive  rehabili- 
tation services  to  disabled  workers. 

5.  Creation  and  implementation  of  a  philosophy  of  basic  obligation 
to  restore  injured  workers  to  useful  function  and  to  earning  power 
within  the  framework  of  workmen's  compensation  should  be  em- 
phasized instead  of  the  continued  magnification  of  the  adversary 
aspects  of  the  workmen's  compensation  system.  The  maneuvering 
for  advantage,  the  delayed  hearings  or  adjudications,  the  prolonged 
controversies  on  liability  or  disability  issues,  the  heavy  emphasis  on 
monetary  recovery  are  in  themselves  deterrents  to  early  and  effective 
rehabilitation. 

Administrative  Practices 

While  both  legal  structure  and  philosophy  are  important  to  institution 
of  an  effective  rehabilitation  program  in  workmen's  compensation,  organ- 
ization of  a  well-balanced,  day-to-day  effort  to  restore  disabled  workers  to 
maximum  usefulness  and  earning  power  requires  considerable  imagination 
and  initiative  in  the  area  of  administrative  practice.     Most  studies  con- 
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ducted  in  the  field  of  rehabilitation  in  workmen's  compensation  have  rec- 
ommended certain  changes  and  modifications  in  procedure,  some  practical 
and  some  almost  impossible  to  achieve.  However,  there  are  some  clear 
indices  of  more  efficient  administrative  practice  which  emerge  from  all 
these  considerations  and  which  would  contribute  directly  to  better 
rehabilitation  for  more  disabled  workers.  NRA  endorses  the  following 
recommendations : 

1.  Primary  responsibility  for  the  rehabilitation  of  industrially  injured 
workers  and  organization  of  a  practical  program  to  efTect  this  aim 
must  rest  with  the  workmen's  compensation  agency  in  the  State  or 
particular  jurisdiction  involved.  While  the  Workmen's  Compen- 
sation Board  or  Industrial  Accident  Commission  may  develop  aj> 
propriate  agreements  and  working  relationships  with  other  state 
agencies  to  assist  in  achieving  its  rehabilitation  goal,  the  core  pro- 
gram and  responsibility  must  be  accepted  by  the  workmen's  com- 
pensation agency  itself.  This  does  not  imply  provision  of 
rehabilitation  services  by  the  Board  or  Commission,  but  rather  the 
identification  and  review  of  cases  needing  rehabilitation  and  super- 
vising the  employers,  insurance  carriers  and  State  funds  which  have 
a  responsibility  under  the  law  to  rnake  available  and  to  pay  for 
medical  and  rehabilitation  services. 

2.  To  that  end,  the  workmen's  compensation  agency  should  create 
special  units  or  divisions  within  its  agency  structure  to  select  the 
cases  needing  rehabilitation  and  supervise  the  rehabilitation  effort 
on  cases  under  the  agency's  jurisdiction.  Ideally,  the  unit  or  di- 
vision would  include  administrators  or  coordinators  trained  in 
rehabilitation,  social  workers,  physicians,  to  review,  screen  and  proc- 
ess those  workmen's  compensation  cases  with  a  rehabilitation 
potential  and  need. 

3.  Since  medical  care  is  an  integral  part  of  the  handling  of  workmen's 
compensation  cases  and  is  a  statutory  responsibility  of  the  em.ployer 
and  insurance  carrier,  and  since  complete  and  effective  rehabilita- 
tion starts  with  the  physician,  the  hospital  and  the  related  para- 
medical disciplines  involved  in  the  early  medical  phases  of  disability 
following  industrial  injury,  the  workmen's  compensation  agency 
should  organize  its  administrative  effort  and  its-  special  rehabilita- 
tion units  or  divisions  to  supervise,  evaluate  and  control  the  quality, 
timeliness  and  efficacy  of  the  medical  care,  as  well  as  the  special- 
ized rehabilitation  services  and  programs. 

4.  It  is  apparent  that  a  system  of  mandatory  reporting  to  the  work- 
men's compensation  agency  by  employers,  insurance  carriers  and 
attending  physicians,  in  a  prescribed  manner  and  possibly  on  forms 
designed  for  that  purpose,  is  needed  for  all  cases  with  a  rehabilita- 
tion potential  and  with  statement  of  rehabilitation  activity  already 
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undertaken  or  proposed.  This  method  insures  that  the  agency  will 
receive  proper  notification  and  easily  identifiable  data  on  which  its 
rehabilitation  units  or  divisions  can  base  their  activity. 

5.  The  workmen's  compensaton  agency  should  establish  a  system  of 
automatic  review  by  qualified  personnel  of  all  reported  lost  time 
cases  involving  severe  or  potentially  severe  disability,  unless  already 
reported  by  employer,  carrier  or  attending  physician  on  prescribed 
forms,  and  refer  such  cases  to  the  special  rehabilitation  units  or 
divisions  for  handling. 

6.  Utilization  of  the  services  of  full-time  medical  directors  or  part- 
time,  well-qualified  medical  consultants  by  the  workmen's  compen- 
sation agency  is  believed  to  be  one  of  the  best  guarantees  of  eflfective 
staff  work  in  the  rehabilitation  units  and  divisions  of  the  agency. 
It  also  provides  an  opportunity  for  much  needed  liaison  with  medi- 
cal societies  and  individual  physicians,  leading  to  better  understand- 
ing of  the  agency's  rehabilitation  effort. 

7.  A  program  of  education  of  referees,  commissioners,  hearing  officers 
or  judges  in  the  workmen's  compensation  agencies  as  to  the  funda- 
mentals of  rehabilitation,  particularly  the  services,  programs  and 
facilities  available  and  the  desirability  of  early  referral  would  pay 
great  dividends  in  more  effective  administration  of  this  portion  of 
the  agency  operation.  As  in  other  areas  of  public  agency  adminis- 
tration, career  civil  servants  at  the  working  level  of  referees,  com- 
missioners and  rehabilitation  staff  are  deemed  desirable. 

8.  Experience  dictates  the  value  of  professionally  trained  social  workers 
and  administrators  in  the  rehabilitation  units  or  divisions  of  work- 
men's compensation  agencies.  Improved  communications  and  an 
in-service  training  and  educational  program  to  update  rehabilitation 
knowledge  and  performance  are  essential  to  effective  operation  of 
such  a  program  for  injured  workers. 

9.  Attention  of  workmen's  compensation  agency  administrators  is  in- 
vited to  the  value  of  making  a  practical  and  comprehensive  rehabili- 
tation program  on  all  those  cases  which  warrant  it,  a  precedent  to 
Board  or  Commission  approval  of  any  disposition  of  the  case  by  final 
award,  lump  sum  setlement,  approved  agreement  on  permanent 
disability  rating  and  the  like.  This  might  help  to  inculcate  rehabili- 
tation thinking  and  action  on  the  part  of  all  those  concerned  with 
injured  workers  rather  than  perpetuating  the  adversary  approach 
and  the  purely  monetary  goals.  At  the  same  time,  due  regard  for 
the  functional  improvement  and  possible  reduction  of  permanent 
disability  should  be  reflected  in  final  awards  and  settlements  as  a 
further  economic  incentive  to  practical  rehabilitation  effort. 

10.  Stress  needs  to  be  laid  by  workmen's  compensation  agencies  on  the 
knowledgeable  utilization  of  both  public  and  voluntary  rehabili- 
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tation  programs,  services  and  facilities  available  in  each  jurisdiction 
by  employers,  insurance  carriers,  the  agency  staff,  attorneys,  labor 
union  representatives  and  the  like.  There  is  a  dearth  of  under- 
standing at  present  of  how  and  where  to  get  the  rehabilitation  job 
for  an  injured  workman  effectively  done. 
11.  While  it  has  been  stressed  previously,  both  as  to  legal  structure  and 
philosophy,  it  is  vitally  important  that  the  workmen's  compensation 
agency,  in  a  very  practical  way,  establish  a  close  working  liaison 
with  the  other  state  agencies  involved  in  the  rehabilitation  process 
for  disabled  workers.  This  is  of  particular  importance  in  its  relation- 
ship with  the  Divisions  or  Bureaus  of  Vocational  Rehabilitation  and 
the  Divisions  of  Employment  Security.  In  a  less  formal  way,  but 
none  the  less  important,  the  workmen's  compensation  agency  should 
be  represented  on  and  play  a  vital  role  in  community  rehabilitation 
councils,  committees  or  inter-agency  groups  so  that  the  understand- 
ing of  the  particular  problems  of  injured  workers  may  be  better 
understood  and  more  effective  services  provided. 

The  various  principles  stated  here  have  been  divided  into  particular  cate- 
gories, but  there  are  also  one  or  two  further  observations  of  a  general  nature 
that  seem  indicated.  It  is  a  well-recognized  fact  that  the  multiplicity  and 
diversity  of  State  workmen's  compensation  laws  and  administrative  practices 
under  those  laws  constitute  a  barrier  to  a  uniform  pattern  of  effective  re- 
habilitation service  to  the  disabled  workers  of  the  country.  NRA  endorses 
wholeheartedly  the  constructive  attempt  of  the  Council  of  State  Govern- 
ments to  prepare  model  or  standard  provisions  of  workmen's  compensation 
laws  and  administrative  rules,  including  sections  relating  to  rehabilitation, 
which  would  be  desirable  in  the  light  of  present-day  knowledge  and  ex- 
perience in  any  jurisdiction.  Such  an  example  for  State  legislatures  and 
administrators  should  lead  to  more  uniformity  and  less  confusing  inequities 
between  one  workmen's  compensation  jurisdiction  and  another.  The  In- 
ternational Association  of  Industrial  Accident  Boards  and  Commissions,  the 
American  College  of  Surgeons,  the  American  Medical  Association,  the 
AFL-CIO  and  other  organized  union  groups  have  also  done  much  ex- 
ploration, published  considerable  material  and  supported  legislative  or  ad- 
ministrative action  to  this  same  end. 

Basically,  it  may  be  said  that  the  rehabilitation  of  an  injured  worker, 
entitled  to  workmen's  compensation  benefits  under  the  applicable  laws  of 
the  several  States,  is  less  well  understood  and  less  adequately  defined  than 
the  programs  for  disabled  children,  the  chronically  ill  individual,  or  even 
a  non-industrial  accident  victim.  The  more  dramatic  industrial  cases  in- 
volving the  spinal  cord  injury  or  the  major  amputee  have  been  fairly  well 
identified  and  referred  to  rehabilitation  programs.  But  the  great  mass  of 
more  routine  disabilities  resulting  from  industrial  accidents  or  occupational 
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disease  are  not  yet  being  processed  in  sizable  numbers  into  practical  re- 
habilitation services.  Yet  the  humanitarian,  social  and  economic  benefits 
of  rehabilitation  to  this  large  volume  of  cases  are  significant  and  are  being 
increasingly  well  documented.  The  workmen's  compensation  case,  as  con- 
trasted with  long-term  diseases  of  children  and  the  chronic  degenerative 
conditions  of  old  age,  needs  a  highly  specialized,  comprehensive,  functional 
and  practical  type  of  program  which  is  apt  to  be  relatively  short  in  dura- 
tion, but  intensive  in  terms  of  applied  therapy,  vocational  evaluation  and 
the  like.  Noted  by  almost  all  authorities  and  research  studies  in  the  field 
of  workmen's  compensation  has  been  the  fact  that,  when  there  is  delay  in 
instituting  early  and  practical  rehabilitation  services,  adverse  psychological 
reactions  develop  very  rapidly  and  these  serve  to  compound  the  problem, 
not  only  for  the  individual,  but  for  those  who  are  trying  to  help  him.  It  is 
evident  that  the  National  Rehabilitation  Association  can  and  should  exert 
its  influence  and  provide  its  leadership  in  the  delineation,  improvement  and 
guidance  of  the  more  eflFective  rehabilitation  of  the  industrially  injured 
under  the  workmen's  compensation  system  of  the  United  States. 
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National  Association  of  Manufacturers 
Policy  Resolution  on  Workmen's  Compensation* 

NAM  believes  that  the  employer-financed  State  workmen's  compensa- 
tion program  should  be  recognized  as  the  exclusive  legal  system  for  dealing 
with  the  physical  and  economic  problems  arising  out  of  occupationally 
connected  disabilities.  It  should  be  an  indemnity  program  affording  prompt 
payment  of  sp)ecified  benefits  related  to  earnings  to  those  who  have  suf- 
fered a  wage  loss  because  of  injuries  or  disease  arising  out  of  and  in  the 
course  of  employment. 

State  workmen's  compensation  should  provide,  in  addition  to  compensa- 
tion, prompt  medical  care  to  those  occupationally  disabled.  In  the  best 
interest  of  the  employee,  the  employer  should  be  allowed  to  select  compe- 
tent physicians  and  other  professional  personnel  to  provide  the  medical  care 
and  treatment  for  which  he  is  responsible. 

State  workmen's  compensation  should  encourage  the  hiring  of  the  physi- 
cally handicapped  through  "second-injury"  fund  provisions.  The  use  of 
"second  injury"  funds,  where  they  exist,  should  be  confined  to  their  original 
purpose  at  adoption. 

State  workmen's  compensation  programs  should  provide  encouragement 
to  the  employer  and  the  employee  for  medical  and  vocational  rehabilitation 
of  the  injured  employee. 

Since  State  workmen's  compensation  is  a  direct  and  complete  charge  on 
industry,  it  should  not  be  extended  to  provide  benefits  for  nonoccupational 
disabilities  or  diseases  or  for  conditions  resulting  from  the  normal  aging 
processes. 

Increased  industrial  uses  of  sources  of  radiation  have  emphasized  the  need 
for  a  continuing  review  of  Workmen's  Compensation  Laws.  The  NAM 
believes  that  employer-financed  State  Workmen's  Compensation  Laws  can 
provide  coverage  for  all  occupational  injuries  and  diseases,  including  those 
caused  by  radiation.  The  NAM  recognizes  that  in  some  States  Workmen's 
Compensation  Laws  and  procedural  limitations  must  be  modified  to  cover 
specifically  such  injuries  and  diseases.  The  NAM  endorses  continuing 
evaluation  of  State  Workmen's  Compensation  Laws  to  assure  their 
adequacy. 


*  Adopted,  December  6,  1955;  Revised,  November  30,  1959. 
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Association  of  Casualty  and  Surety  Companies 
A  Rehabilitation  Program* 

What  is  Rehabilitation? 

"Rehabilitation  is  an  acknowledged  branch  of  medicine  which  includes 
the  restoration  of  disabled  persons  to  the  fullest  physical,  mental  and 
economic  usefulness  of  which  they  are  capable." 

Rehabilitation  consists  of  two  separate  and  distinct  but  closely  related 
programs:  (a)  physical  rehabilitation  and  (b)  vocational  rehabilitation. 
Both  programs  must  be  carefully  planned  -and  administered  to  reach  their 
goals. 

Physical  rehabilitation  actually  starts  with  the  administration  of  first  aid 
immediately  following  injury  and  continues  with  the  provision  of  the  best 
available  medical,  surgical  and  specialist  care.  In  most  instances  this  is 
adequate  to  bring  about  recovery  and  return  the  workman  to  employment. 
When  maximum  physical  recovery  and  ability  to  work  cannot  be  attained 
with  "routine"  medical  care,  we  have  the  real  "rehabilitation  case"  and 
must  provide  the  specialized  therapy  of  physical  medicine,  using  the  de- 
velopments and  modalities  of  modern  medical  science,  combined  with 
occupational  therapy,  training  in  activities  of  daily  living,  mental  condi- 
tioning, vocational  counseling  and  other  services  required  to  return  the 
injured  man  to  self-sufficiency.  Complete  physical  rehabilitation  often  can 
only  be  administered  in  a  rehabilitation  center  established  for  this  purpose, 
with  a  skilled  professional  stafT  of  specialists  in  this  field. 

Vocational  rehabilitation  may  be  a  necessary  supplement  to  physical 
rehabilitation  and  should  be  started  just  as  soon  as  it  is  determined  the 
disability  will  interfere  with  employment.  Any  programs  of  retraining  for 
suitable  work  must  be  under  the  guidance  of  trained  personnel. 

Rehabilitation  and  Workmen's  Compensation  Insurance 

The  insurance  industry  accepts  the  premise  that  physical  rehabilitation 
is  part  and  parcel  of  medical  care  under  Workmen's  Compensation.  It 
maintains  a  deep  interest  in  the  subject  and  will  continue  to  cooperate  with 
all  other  interested  parties  in  an  attempt  to  make  further  progress  in  this 
field. 

This  is  not  a  new  concept.  It  has  been  practiced  by  the  pioneers  of 
Workmen's  Compensation  coverages  since  their  first  policies  were  issued. 


♦Prepared  by  the  Advisory  Committee  of  the  Claims  Bureau,  Association  of  Cas- 
ualty and  Surety  Companies  and  approved  by  the  Executive  Committee  on  June  26, 
1957. 
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Today's  insurance  programs  utilize  the  new  world  of  knowledge  and  the 
modem  facilities  which  have  been  developed,  making  possible  a  degree  of 
success  never  contemplated  in  the  earlier  days  of  Workmen's  Compensation. 

We  are  convinced  that  the  carrier  sponsored  physical  rehabilitation  pro- 
gram on  the  compensation  case  will  prove  the  most  effective  in  returning 
the  injured  workman  to  employment  and  self-sufficiency  in  the  shortest 
possible  time.  Any  other  plan  which  would  deprive  the  carrier  of  control 
over  the  program  would  enforce  separation  of  the  preliminary  medical  care 
from  the  detailed  physical  rehabilitation,  to  the  detriment  of  the  injured 
man. 

Mr.  Henry  D.  Sayer,  when  he  was  General  Manager  of  the  Compensation 
Rating  Board  of  New  York,  pointed  out  the  advantages  of  the  carrier- 
sponsored  program  in  the  following  excerpts  from  his  speech  given  at  the 
52d  Annual  Meeting  of  the  New  York  State  Welfare  Conference: 

"Rehabilitation  is  not  just  medical  treatment — it  calls  for  leadership,  the  inspira- 
tion of  the  injured  to  help  himself,  the  instilling  in  the  injured  person  of  confidence 
in  himself,  and  a  feeling  that  after  all  he  has  a  useful  place  in  the  world — 

"How  is  this  rehabilitation  work  to  be  provided  for?  Is  it  the  state's  obligation? 
No,  not  in  an  important  sense,  although  the  state  should  concern  itself  with  the 
encouragement  to  do  the  work.  It  is  rather,  it  seems  to  me,  the  obligation  of  indus- 
try, directly  and  through  the  medium  of  insurance.  The  work  will  be  better  done,  I 
believe,  if  industry  .  .  .  and  insurance,  in  cooperation  with  the  medical  profession 
and  the  public  authorities,  as  well  as  the  welfare  agencies,  devise  ways  and  means 
for  reaching  the  growing  number  of  industrial  cripples,  who  otherwise  will  not  be 
able  to  return  to  employment — ." 

In  any  rehabilitation  program  the  attending  physician  is  the  key  factor. 
The  insurance  carrier  must  work  with  him  in  coordinating  all  the  other 
persons  and  activities  involved  to  promote  the  best  possible  program  with 
the  most  satisfactory  outcome,  but  the  groundwork  necessary  in  preparation 
for  such  a  program  must  be  carried  out  by  the  carrier  and  the  attending 
physician.  With  careful  planning  and  utilizing  the  existing  facilities,  to- 
gether with  the  cooperation  of  the  Federal-State  vocational  programs,  it 
should  be  possible  to  provide  complete  and  satisfactory  rehabilitation  under 
the  present  Workmen's  Compensation  Acts. 

The  Carrier's  Voluntary  Program 

To  provide  the  best  possible  rehabilitation  the  compensation  carrier 
should : 

1.  Establish  a  definite  plan  for  a  well  organized  physical  rehabilitation 
program  which  is  part  of  the  regular  medical  service. 

2.  Extend  the  plan  to  provide  close  liaison  and  referral  arrangements 
with  vocational  rehabilitation  services  when  needed. 
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In  order  to  make  the  plan  function,  the  carrier  should  foster  the  following 
suggestions  where  practical: 

1.  Organize  a  rehabilitation  division  or  unit  in  the  Claim  Department 
directed  by  a  specified  person  well  versed  in  all  the  aspects  of 
rehabilitation  and  its  relationship  to  the  compensation  claim.  The 
rehabilitation  director  can  be  a  member  of  the  Claim  or  Medical 
Department.  He  should  understand  the  problems  of  claims  han- 
dling and  adjustment,  the  application  of  compensation  laws,  and 
the  Federal-State  rehabilitation  programs. 

2.  Promote  a  consciousness  on  the  part  of  claims  personnel  of  rehabili- 
tation potentialities. 

a.  The  carrier's  rehabilitation  director  should  provide  information 
to  claims  personnel  to  permit  recognition  of  potential  rehabilita- 
tion cases,  together  with  information  as  to  rehabilitation  pro- 
cedures, facilities,  use  of  rehabilitation  specialists,  as  well  as 
proper  clerical  procedures  to  be  used  in  referrals.  Claims  per- 
sonnel should  understand  the  importance  of  having  a  working 
arrangement  with  attending  doctors,  giving  them  knowledge  of 
the  carrier's  program  and  efforts  so  that  when  indicated,  and 
early  program  of  rehabilitation  can  be  instituted.  The  director 
of  rehabilitation  should  work  closely  with  other  departments  of 
the  carrier,  such  as  Underwriting,  Safety  Engineering.  Admin- 
istrative and  Publicity  to  acquaint  all  interested  persons  with  the 
progrcim. 

3.  The  claims  personnel  should  be  well  acquainted  with  all  rehabilita- 
tion services  which  qualify  for  the  carrier's  use,  and  should  have  an 
interest  and  knowledge  of  rehabilitation  services  beyond  those 
provided  by  the  carrier. 

a.  Understand  all  the  services  provided  by  private  rehabilitation 
centers  in  their  community  as  to  quality  of  performance,  size  and 
qualifications  of  the  staff,  equipment,  rates,  quality  of  report, 
etc.; 

b.  Establish  acquaintance  and  working  arrangements  with  the  re- 
habilitation center  director  and  others  who  will  be  working  in 
the  program  of  the  insurance  referral; 

c.  Check  on  consultant,  vocational,  preevaluation  and  other  services 
offered  by  the  rehabilitation  center,  and  their  value  to  the  re- 
habilitation claimant,  carrier  and  employer.  Check  on  arrange- 
ments made  by  the  private  rehabilitation  center  to  utilize  the 
State  and  Federal  vocational  services  when  indicated,  and  the 
benefits  which  can  be  recognized  in  the  compensation  case  from 
each; 
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d.  Records  should  be  .kept  by  the  carrier  on  all  the  centers  used 
giving  the  above  information,  as  well  as  a  record  of  cases  referred, 
services  and  specialties,  the  results  and  rates. 

4.  The  rehabilitation  division  of  the  carrier  should  keep  accurate  rec- 
ords on  cases  reviewed  as  potential  rehabilitation  prospects  and  those 
actually  referred  and  given  treatment  and  training.  On  cases  re- 
ferred a  standard  type  of  rehabilitation  form  should  be  prescribed 
giving  information  such  as: 

a.  Age,  occupation,  marital  status,  family  background  of  claimant; 

b.  Type  and  severity  of  injury,  accident  date ; 

c.  Name  and  address  of  attending  physician  and  hospital ; 

d.  Rehabilitation  center  used  indication  number  of  visits,  kind  of 
kind  of  treatment,  period  of  treatment,  cost  of  treatment  and 
total  cost; 

e.  Analysis  of  results  of  rehabilitation  both  physical  and  vocational ; 

f.  Savings  or  loss  recognized  by  carrier; 

g.  Vocational-return  to  work?  Re-training?  EfTect  on  period  of 
disability ; 

h.  Prostheses  and  appliances  furnished. 

5.  Establish  close  affiliation  with  the  carrier's  Medical  Department 
or  medical  advisors. 

a.  On  all  potential  rehabilitation  cases,  medical  questions,  opinions 
on  anticipated  results,  etc.,  should  be  discussed  with  the  medical 
advisor.  He  should  understand  the  claims  problems  involved, 
including  limits  imposed  by  Labor  Department  statutes  on 
indemnity  and  medical  payments. 

6.  Early  medical  reports  submitted  by  the  attending  physicians  should 
contain  a  specified  section  on  questions  and  answers  concerning 
rehabilitation  opinions  and  plans. 

Federal-State  Vocational  Rehabilitation 

The  carrier's  claim  personnel  should  have  complete  knowledge  of  the 
State  and  Federal  vocational  rehabilitation  programs,  and  recognize  an 
obligation  to  the  injured  man  and  the  community  to  refer  cases  requiring 
vocational  rehabilitation,  even  though  the  statutory  obligation  of  the  labor 
laws  and  the  policy  limits  have  already  been  fulfilled.  The  use  of  the 
vocational  rehabilitation  services  cannot  be  over-emphasized  and  will  often 
provide  the  necessary  supplement  to  physical  rehabilitation  to  enable  return 
to  employment. 

The  amendments  of  1954  to  the  Federal  Rehabilitation  Act  of  1920  pro- 
vide for  progressive  expansion  of  vocational  rehabilitation  services  over  a 
5-year  period,  with  the  States  being  given  maximum  responsibility  and 
operation  freedom  on  program  execution.     The  law  encourages  strong 
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cooperative  relationships  between  their  vocational  agencies  and  all  other 
rehabilitation  facilities  and  services.  Note  for  example,  Sec.  1005  of  Article 
21 — Vocational  Rehabilitation— of  the  N.Y.  Education  Law,  as  amended, 
which  provides:  "Duty  of  Workmen's  Compensation  Board  shall:  1.  Com- 
municate to  the  Department  (of  Education)  all  reports  made  to  it  of  cases 
of  injuries  received  by  employees  which  may  result  in  rendering  the  person, 
in  the  judgment  of  such  board,  in  need  of  rehabilitation.  2.  Carry  out  the 
provisions  of  this  article  by  cooperating  with  the  department."  Another 
example  is  the  amendment  of  the  Massachusetts  Workman's  Compensation 
Law,  effective  November  4,  1956,  which  provides  that  every  insurer  furnish 
to  the  Industrial  Accident  Rehabilitation  Board  the  name  and  address  of 
every  person  who  has  been  receiving  from  such  insurer  Workmen's  Com- 
pensation for  a  period  of  6  months.  The  Rehabilitation  Board  consists  of 
the  chairman  of  the  Industrial  Accident  Board,  and  the  Commissioner  of 
Rehabilitation  as  members  ex-officio,  and  five  members  to  be  appointed  by 
the  Governor:  a  registered  physician,  an  employee,  an  employer,  a  repre- 
sentative of  a  casualty  insurance  company  and  a  person  who  has  undergone 
a  rehabilitation  training  program. 

The  four  basic  services  in  physical  rehabilitation,  when  limited  as  to  time 
or  amount  by  statutory  provisions  of  compensation  laws,  are  available  to 
the  industrially  injured  under  the  Federal-State  program.  These  are  (1) 
medical,  surgical  and  hospital  services  to  remove  or  reduce  the  disability; 
(2)  artificial  limbs  and  prosthetic  appliances;  (3)  training  in  the  use  of  arti- 
ficial limbs,  etc.,  and  (4)  maintenance  and  transportation  during  treatment 
or  training.  Supplementing  these  basic  services  are  the  vocational  services 
which  include  the  job  training  and  educational  programs,  counsel  and 
guidance,  job  placement,  and  continuous  follow-up  to  see  that  the 
rehabilitation  has  proven  successful. 

Conclusion 

The  insurance  industry  has  a  well  defined  obligation  in  the  field  of  re- 
habilitation. It  recognizes  its  opportunities  in  the  close  liaison  needed 
between  private  and  public  facilities,  and  the  carrier  is  the  only  agency 
which  can  provide  the  necessary  coordination  between  the  many  require- 
ments and  services  involved.  The  carrier's  program  will  provide  the  best  in 
realistic  rehabilitation,  allowing  the  injured  man  to  understand  and  reach 
his  potentialities  and  goals  physically,  mentally,  socially  and  economically. 
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American  Public  Health  Association 
Disability-Cash  Benefits  Versus  Rehabilitation?* 

Acceptance  of  social  responsibility  to  provide  for  disabled  persons  (out- 
side of  institutions)  has  grown  rapidly  in  the  United  States  during  the  past 
few  decades.  It  has  taken  the  form  principally  of  cash  benefits-lump  sum, 
temporary,  or  permanent  payments.  The  list  of  beneficiaries  is  long  and 
complex :  victims  of  occupational  accidents  and  diseases ;  war  veterans  with 
service-connected  disabilities;  persons  suffering  from  blindness,  children  of 
disabled  fathers;  in  some  States,  person  who  are  unemployed  because  of 
disability;  those  eligible  for  benefits  under  private  insurance  and  pension 
programs;  and  many  more. 

Such  programs  constitute  a  basic  part  of  the  social  security  structure  in 
this  country.  One  may,  of  course,  cite  deficiencies — most  notably  the 
meager  level  of  benefits  allowed  in  many  instances.  However,  such  pro- 
grams are  growing,  both  in  extent  and  in  level  of  benefits  and  in  1956  the 
Congress  added  long-term  disability  benefits  for  persons  50-65  years  of  age 
to  the  basic  social  security  program  (OASDI).     ^ 

While  large-scale  public  programs  for  the  disabled  have  concentrated  on 
the  economic  requirements  of  living,  more  recently  attention  is  turning  to 
programs  whose  objective  is  restoring  in  the  individual  the  ability  to  provide 
for  himself.  These  include  special  education  and  training  opportunities, 
sheltered  employment,  and  in  recent  years,  particularly,  medical 
rehabilitation.  Rehabilitation  is  growing  through  such  eflForts  as  those  of 
the  Veterans  Administration,  the  Federal-State  Vocational  Rehabilitation 
Program,  Crippled  Children's  Services,  rehabilitation  centers,  and  more 
aggressive  treatment  in  public  hospitals  for  mental  disease  and  long-term 
physical  disease.  While  it  has  a  long  way  to  go  before  catching  up  with  the 
backlog  or  the  potential  demand,  enough  has  been  accomplished  in  this 
direction  to  indicate  the  tremendous  potential  of  rehabilitation  for  disabled 
persons,  even  for  those  regarded  as  permanently  and  totally  disabled. 

Ideally,  income  maintenance  and  rehabilitation  should  complement  each 
other.  In  practice,  a  certain  conflict  is  developing.  This  conflict  arises 
from  many  factors  in  the  situation.  On  the  one  hand,  those  who  partici- 
pated in  the  long  struggle  to  achieve  cash  benefits  are  concerned  when  an- 

*  American  Journal  of  Public  Health,  Vol.  49,  No.  8.,  August  1959,  pp.  1082  ff. 
This  statement  was  developed  by  the  Medical  Care  Section  and  Committee  on  Medi- 
cal Care  Administration  of  the  American  Public  Health  Association  as  their  concept  of 
certain  problems  and  needs  in  rehabilitation. 

Copyright  by  the  American  Public  Health  Association,  Inc.,  1 790  Broadway,  New 
York  19,  N.Y. 
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Other  means  of  dealing  with  disability  is  offered  as  an  alternative  to  ade- 
quate income  maintenance.  And  some  advocates  of  rehabilitation  base  their 
argument  on  the  implication  that  cash  benefits  are  unnecessary,  destructive 
of  character,  and  constitute  a  bar  to  rehabilitation. 

It  is  regrettable  that  forces  which  should  be  complementing  one  another 
tend  toward  conflict.  Some  analysis  of  the  situation  seems  desirable.  Thus 
far  cash  benefits  have  received  by  far  the  greater  emphasis  and,  in  providing 
cash  benefits  it  was  necessary  to  establish  criteria  of  disability  as  a  basis  for 
eligibility.  This  meant  that  each  person  seeking  benefits  had  to  qualify 
himself — to  prove  his  disability. 

Originating  at  a  time  when  rehabilitation  was  underdeveloped,  the  pro- 
grams had  no  alternative  but  to  regard  disability  as  relatively  fixed,  instead 
of  constantly  seeking  opportunities  to  reduce  or  eliminate  it.  However,  the 
earlier  programs  dealing  with  occupational  injuries  inherited  an  adversary 
approach  from  the  common  law  and  employers'  liability  legislation,  and  to 
this  day  a  claimant  has  to  demonstrate  his  disability  against  efforts  to  belittle 
it  by  those  seeking  to  hold  down  the  cost  of  compensation. 

This  litigious  system  involves  at  least  two  elements  adverse  to  rehabilita- 
tion. One  of  these  is  time  itself.  Rehabilitation  experts  emphasize  that  the 
process  of  rehabilitation  is  most  successful  when  it  starts  early  in  the  course 
of  disability — with  first  aid  in  the  case  of  injury.  Delay  in  starting  rehabili- 
tation prolongs  the  period  of  recovery  and  limits  its  extent.  The  time  re- 
quired to  assemble  medical  and  other  testimony  in  the  case,  schedule  and 
conduct  the  hearing,  undertake  the  appeals — all  these  aspects  of  the  litigious 
system  work  against  rehabilitation.  A  most  unfortunate  element  in  many 
such  cases  is  the  necessity  of  waiting  until  the  condition  is  stabilized. 
Nothing  could  be  worse  from  the  standpoint  of  rehabilitation. 

The  other  adverse  effect  of  the  system  is  psychological  on  the  patient. 
Since  he  must  prove  disability  he  tends  to  believe  it  himself,  aided  oftentimes 
by  his  lawyer.  The  aim  is  to  establish  disability,  not  to  achieve  recovery. 
Again,  this  tendency  goes  in  the  opposite  direction  from  rehabilitation. 
The  necessity  of  insisting  upon  pain  and  limitation  of  function  to  establish 
disability  presents  a  tremendous  deterrent  to  rehabilitation  in  many  cases. 

Faced  with  these  elements  of  the  situation,  physicians  and  some  other 
rehabilitation  personnel  tend  to  say,  "throw  the  lawyers  out,  they  are  only 
causing  trouble."  Some  go  to  the  extreme  of  opposing  disability  benefits 
on  the  grounds  that  they  pamper  and  impede  recovery  and  result  in  more 
harm  than  good.  They  imply  (or  state)  that  they  would  substitute 
rehabilitation  for  cash  benefits. 

Others,  with  more  experience  in  the  field  of  disability  and  social  protec- 
tion against  its  consequences,  assert  that  the  disabled  and  their  spokesmen 
must  press  for  the  right  to  even  meager  income ;  otherwise  the  disabled  may 
be  deprived.  There  appears  to  be  considerable  historical  justification  for 
this  position. 


APPENDIX   K  175 

Recently,  disability  benefit  programs  have  gone  far  beyond  employment 
injury.  Cash  benefits  are  now  available  for  nonoccupational  disabilities, 
and  they  provide  both  temporary  and  permanent  income  replacement. 
This  is  a  tremendous  expansion  in  the  scope  of  disability  protection  because 
non-occupational  conditions  far  outnumber  employment  injuries.  In  these 
new  programs  the  old  adversary  concept  is  largely  irrelevant  and  entirely 
inappropriate. 

The  time  has  come  for  a  new  look  at  this  entire  problem.  Once  it  is 
recognized  that  rehabilitation  and  cash  benefits  are  going  to  coexist,  the  way 
is  cleared  for  a  much  more  constructive  handling  of  the  problem.  It  is 
necessary  to  avoid  the  extremes  of  assuming  that  either  rehabilitation  or 
cash  benefits  alone  suffice.  Despite  the  tremendous  progress  that  has  been 
made,  there  are  many  cases  in  which  rehabilitation  is  not  feasible.  At  a 
time  when  rehabilitation  is  far  from  perfect,  when  medical  care  itself  ha:; 
many  imperfections  and  is  sometimes  very  risky,  when  disability  insurance 
has  many  limitations,  it  is  unreasonable  to  expect  that  the  disabled  worker 
should  be  deprived  of  the  income  benefits  that  have  long  ago  been  accepted 
as  necessary.  Moreover,  the  backlog  of  needed  rehabilitation  is  tremendous 
and  facilities  and  personnel  still  fall  seriously  short  of  needs. 

At  the  same  time  cash  benefits  cannot  replace  the  need  for  rehabilitation. 
Wherever  possible,  the  disabled  worker  should  be  restored  to  his  full  place 
in  society  rather  than  live  on  a  limited  invalidity  pension.  As  rehabilitation 
programs  become  more  effective  in  dealing  successfully  with  a  broader 
range  of  disabilities,  rehabilitation  must  be  recognized  as  a  basic  goal  of  any 
disability  program.  With  rehabilitation  in  the  picture,  such  programs 
should  be  very  slow  to  declare  anyone  permanently  and  totally  disabled.  It 
is  necessary  to  reexamine  the  old  presumption  of  permanent  and  total  dis- 
ability conceived  at  a  time  when  medical  care  was  relatively  ineffective  and 
rehabilitation  was  largely  unknown. 

Every  system  dealing  with  disability  should  encourage  rehabilitation  and 
make  it  as  widely  available  as  possible.  Positive  incentives — instead  of  the 
old  negative  ones — must  be  brought  into  a  system  of  disability  protection. 
Whenever  a  wage  earner  is  being  rehabilitated,  income  maintenance  bene- 
fits should  be  paid  on  a  temporary  basis,  attempting  to  maintain  a  high 
level  of  income,  contemplating  a  temporary  condition  in  contrast  to  the 
lower  levels  of  income  protection  that  occur  on  retirement  from  the  work 
force  because  of  disability.  Temporary  income  replacement  benefits  should 
be  extended  while  there  is  prospect  of  a  successful  rehabilitation.  Thus,  an 
injured  workman  would  be  directly  faced  with  a  choice  of  working  toward 
rehabilitation  himself,  not  only  for  its  future  gains,  but  also  for  the  practical 
reason  of  maintaining  a  higher  level  of  protection  for  himself  and  his 
family. 

The  process  of  rehabilitation  provides  opportunities  for  an  intimate 
knowledge  oiF  the  worker's  condition  as  it  can  be  ascertained  in  the  com- 
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posite  by  the  rehabilitation  personnel  working  with  the  individual — physi- 
cians, therapists,  social  workers,  counselors  and  others — who  by  their  pro- 
fessional training  and  through  their  composite  disciplines  are  best  able  to 
make  a  valid  prognosis  and  evaluation  of  the  disability,  not  in  the  old 
legalistic  categorical  terms,  but  realistically,  practically,  and  much  more 
competently  than  ever  before.  This  enables  disability  determinations  to  be 
made  far  more  competently  and  thus  helps  make  disability  insurance  more 
feasible. 

Safeguards  are  needed  so  that  the  worker  is  not  taken  advantage  of 
through  his  own  efforts  to  rehabilitate  himself.  Society  should  use  restraint 
in  cutting  income  benefits  too  precipitously  and  in  discouraging  the  worker 
from  rehabilitating  himself.  At  the  same  time,  where  rehabilitation  has 
clearly  reduced  disability,  some  savings  to  society  are  entirely  appropriate. 

What  practical  steps  can  be  taken  to  resolve  the  situation? 

First,  rehabilitation  services  must  be  made  generally  available.  Not  only 
must  facilities  and  personnel  be  adequate  to  meet  current  needs,  but  the 
tremendous  backlog  of  cases  must  be  handled. 

Second,  there  must  be  recognition  on  the  part  of  all  concerned  that 
rehabilitation  and  cash  benefits  to  the  disabled  need  not  necessarily  be  in 
conflict.  It  appears  that  many  obsolete  aspects  of  the  design  and 
administration  of  benefit  programs  engender  the  difficulty. 

Third,  it  must  be  recognized  that  disabled  persons  deserve  as  a  social 
right  (equal  to  income  maintenance)  access  to  rehabilitation  service.  To 
make  it  meaningful  requires  that  rehabilitation  service  should  begin  im- 
mediately. The  major  emphasis  should  go  to  recovery,  not  toward 
establishment  of  the  right  to  a  cash  settlement. 

Fourth,  our  social  security  structure  should  assure  all  disabled  pej^sons  de- 
cent income  maintenance  for  themselves  and  their  families.  Rehabilitation 
cannot  proceed  on  the  quicksands  of  inadequate  income. 
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revises  this  bulletin  periodically. 

■ ,  State     Workmen's     Compensa- 


tion Laws:  A   Comparison  of  Major 
Provisions  With  Recommended  Stand- 
ards, Bulletin  212,  1959 
Maps  and  tables  compare  major  pro- 
visions   of    State    laws    with    standards 
recommended  by  the  lAIABC,  U.S.  De- 
partment of  Labor,  the  American  Col- 
lege of  Surgeons,  the  American  Medical 
Association,  and   the  Council  of  State 
Governments. 


,  Workmen's   Compensation   and 

the  Physically  Handicapped  Worker, 
Bulletin  234,  1961 

An  excellent  discussion  based  upon 
the  results  of  a  survey  of  employers  on 
thie  problems  involved  in  the  re-employ- 
ment of  the  handicapped  worker. 
Chapter  6  has  a  comprehensive  treat- 
ment of  the  role  of  subsequent  injury 
funds. 

The  Vocational  Rehabilitation  of  In- 
dustrially Injured  Workers,  California 
State  Department  of  Education 
( Sacramento :    1 96 1 )  i 

This  publication  is  the  report  of  a 
study  of  vocational  rehabilitation  of  in- 
dustrially injured  workers  in  California. 
While  it  is  most  pertinent  to  the  situation 
in  that  State,  the  information  obtained 
by  the  study  would  be  applicable  to  a 
number  of  other  jurisdictions. 
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